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executive  branch  to  furnish  them  with  whatever  inf 

quested.  To  understand  the  position  of  the  Re  i  r  ormatlon  they  rp. 

sentatives  in  the  Eightieth  Congress,  it  is  necessary  S'!  ^  °f  R'‘PrP' 

of  legislation  they  introduced  Hhika  j  •  r>  ^  °  exani,ne  piec* 
i«h  Congress,  Second  tesion,»°"“  l0M  R's»lul™  •«  U.e*i„h, 

The  intent  and  purpose  of  this  joint  resolution  of  ,1  u 
resentatives,  is  best  revealed  by  a  studv  of  fe  ,  /  House  of  R('l»‘ 

though  it  be,  in  comparison  with  that  of  mi„  ?*!fat,ve  hlst°ry,*ibrirf 
gress.*®  As  is  true  with  J  ^C‘"> 

.ion,  r  lifers.’**"  “-*■«*  «*  4* 

joj  as  z  ‘h* 

! . 

March  5,  1948,  was  referred  to  th*  r  ■  f  RePresentatives  <m 

Executive  Departments  on  that  same  datTand"  °"  E(Xpendiu,rcs  1  ">e 
out  of  committee,  without  hearings,  on  March  IT  'W"''1 

companied  by  a  majority  report  include  *i  ,  ’  }  Thougftlat 

minority,  and  an  answer  to  the  minority  renolt  V  St,!nRing  retf)rt  •Stlie 
commit  tee,®*  By  special  resolution,-  House  Joint'' Re°  ?$***  °i,M' 
aken  up  quickly  on  the  floor  of  the  House  bv  1  r  °"  34*f ™ 
hole  on  thc  State  of  the  Union,3*  was  debated  for  ,  C,0mmittee  of  the 
it  ^as  reported  favorably  by  the  Committee  of  tl  wh  ?'^’  ^  W,,,VI' 
of  Representatives  and  finally  was  i  ,  "  10,e  to  the  House 

sentatives  on  May  n  1948  Reff  ^  by  uthe  House  of  Reprc- 
-  y  IJ.  IMS.  Referred  to  ,hc  Senate  ComJ,„ 

'T0 


M  ci.  {hffnll342’  80th  COne'  2,1  Scss-  (l948)-  S 

Procedure  in  ‘ob,  found  in  cjon. 

“A  joint  resolution  is  ,hc Cp^cT  "’C  ^"tutionli 

governments,  correction  of  errors  in  bills  uhic^haw"*'1"0"  °f  mvi,a‘>°ns  to  fu|w, 

TZnZt  i’a,ional  Ubor  4 

»  '  o  '  P°tn  y  Cal,Cd  ,hc  Taft-Hartlev  Law  Rrtdft . 

-  *  -  -  - 1 
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l(I)  Expenditures  in  the  Executive  Departments  on  May  14,  1948,  the 
,r  .olution  died  there.  The  reason  for  the  demise  of  the  resolution  in 
Ht@  Senate  Committee  is  quite  apparent  when  one  recalls  that  convention 
lUmmer  of  1948 — the  deliberate  inactivity  of  a  Republican  Congress, 
mdeavoring  to  obstruct  the  plans  and  hopes  of  the  President,  and  his 
|0-called  must  legislation — which  the  Senate  refused  even  to  consider. 

As  introduced,  House  Joint  Resolution  342  was  comparatively  mild, 
||l  real  teeth  being  inserted  while  it  was  in  committee,  though,  of 
Course,  the  three  section  resolution,  as  originally  introduced,  was  still 
highly  unacceptable  to  the  executive  branch.  It  provided  that  all  execu¬ 
tive  departments  and  agencies  of  the  Federal  Government,  the  Secretaries 
■>f  the  respective  departments  and  agencies,  and  all  persons  acting  under 
.lUthority  granted  these  agencies  were  authorized  and  directed  to  furnish 
the  congressional  committees  any  information,  books,  records  and  memo- 
rinda  in  the  agency’s  possession  that  the  respective  committee  might 
deem  necessary  for  its  investigation,  provided  that  the  request  was 
made  upon  a  majority  vote  of  the  members  of  the  committee  and  pro¬ 
vided  that  the  request  had  the  approval  of  the  Speaker  or  the  President 
(•ro  tempore ,  depending  whether  it  was  committee  of  the  House  of  Rep- 
resentatives  or  of  the  Senate.  Under  the  resolution,  the  committee  request 
would  be  accompanied  by  a  certificate  of  the  committee,  signed  by  the 
committee  clerk,  attesting  to  the  majority  vote;  and  the  approval  of  the 
Speaker  or  the  President  pro  tempore  was  to  be  indicated  by  a  letter 
over  his  signature.  These  provisions  were  found  in  Section  1  of  House 
joint  Resolution  342,  the  real  core  of  the  Resolution  as  it  was  intro¬ 
duced.39 

"UTr  J.  Res.  342,  80th  Cong.,  2d  Suss.,  §  1,  (1048)  reads  as  follows: 

°  Resolved  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 

America  in  Congress  assembled, 

“That  all  executive  departments  and  agencies  of  the  Federal  Government  created 
bv  the  Congress,  and  the  Secretaries  thereof,  and  all  individuals  acting  under  or  by 
virtue  of  authority  granted  said  departments  and  agencies,  arc,  and  each  of  them 
hereby  is,  authorized  and  directed  to  make  available  and  to  furnish  to  any  and  all 
of  the  standing,  special,  or  select  committees  of  the  House  of  Representatives  and 
the  Senate,  acting  under  the  authority  of  any  Federal  Statute,  Senate  or  House  reso¬ 
lution,  joint  or  concurrent  resolution,  such  information,  books,  records,  and  memo¬ 
randa  in  the  possession  of  or  under  thc  control  of  any  of  said  departments,  agencies, 
Secretaries,  or  individuals  as  may,  by  any  of  said  committees,  be  deemed  to  be 
necessary  to  enable  it  to  carry  on  thc  investigations,  perform  the  duties,  falling 
within  its  jurisdiction,  when  requested  to  do  so:  Provided,  That  said  request  shall 
be  made  only  bv  a  majority  vote  of  all  the  members  of  the  committee  voting  there¬ 
for  at  a  formal  meeting  of  the  committee:  And  provided  further,  That  if  the  com- 
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Under  Section  2  of  this  resolution,  which  was  added  in  commits 
when  information,  books,  records,  or  memoranda  were  received  fJf  ’ 
governmental  department  or  agency  or  from  any  administrative  oftke! 
of  such  an  agency,  as  a  result  of  a  request  previously  made  under  the 
first  section  of  the  resolution,  the  committee  would  immediately  meet 
and  determine,  by  majority  vote,  what,  if  any,  part  of  such  inform!!- 
should  be  made  public  and  what  part  should  be  deemed  to  te  confiden S' 
If  any  part  of  that  portion  of  such  records  declared  confidential  were 
dnulged  by  a  member  of  the  committee  or  by  any  employee  0f  rl„ 
committee  or  any  other  individual  obtaining  knowledge  of  such  LX 
tion  because  of  the  disclosure  of  such  information  to  the  committee  Inv 
such  offender  would  be  liable  to  prosecution  for  having  commkt’ed  » 
misdemeanor  and  could  be  punished  by  a  fine  not  exceeding  one  thoX, 
dol  ars  or  by  imprisonment  not  exceeding  one  year,  or  both,  at  the  dis 
cretion  of  the  court.  In  addition,  if  the  offender  was  an  employee  of' 

emnp“m«  »  he  *  diSmiSSed 


nuttce  be  a  committee  created  by  the  Senate,  upon  approval  of  the  "  ” 

or  the  President  pro  tempore  of  the  Senate:  And  provided  further  That  if  -»■  Tlnl 
tee  making  such  request  be  a  committee  created  by  or  acting  under  the 
the  House  of  Representatives,  upon  approval  of  the  Shaker  or  Ac  Le  °! 

the  House  of  Representatives,  such  majority  vote  of  the  commute  f  "?°aker  ol 
by  a  certificate  of  the  chairman  of  the  committee,  countersigned  b ,£ 
approval  of  the  President  or  President  pro  tempore  of  the  Senate  o-  the  -  ■ 

or  Acting  Speaker  of  the  House  of  Representatives  to  be  shown  by  letter 
signature.  Any  officer  or  employee  in  any  such  executive  denirtmen.  "T 
who  fails  or  refuses  to  comply  with  a  request  of  any  committee  of  the' 
made  in  accordance  with  the  foregoing  provisions  of  this  section  shall  unnn  ^3°** 
tion  thereof,  be  punished  by  a  fine  not  exceeding  $1,000  or  by  imprisonment  fo^l 
exceeding  1  year,  or  both,  at  the  discretion  of  the  court.” 

4#  H;.L*'\342’mh  Cong-.2d  Scss  -  5  2-  reads  as  follows: 

When,  by  virtue  of  section  1,  any  committee  of  the  Congress  chaii  k 
information,  books,  records,  or  memoranda  from  any  of  the  denJ  haV' 

Secretaries,  or  individuals  in  pursuance  of  a  request  made  unde?thmen 
said  section,  it  shall  forthwith,  by  majority  vote  of  the  member,!^  !  *2^ 
mit.ee,  determine  what,  if  any,  par,  of  such  informal 

what  part  shall  be  deemed  to  be  confidential,  and  it  shall  thereafter  be  uni 

any  member  of  said  committee  or  any  employee  thereof  to  divulge  or  to  make 

m  any  manner  whatever  not  provided  bv  law  to  anv  nerson  n  /  IMS" 

formation  so  disclosed  to  said  committee  and  which  h£7v  Z  ^ 

declared  to  be  confidential;  and  any  offense  ag^st  £  f  C°mm,,t"  H 

be  a  misdemeanor  and  shall  be  punished  by  a  fine  not  exceeding*™  or'bv 

ment  not  exceeding  one  year,  or  both,  at  the  discretion  of  the  court  -’  and  if  the^fTT 

be  an  employee  of  the  United  States,  he  shall  be  dismissed  from  u  f 

from  employment.”  rom  °®cc  or  discharged 
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The  chairman  and  the  majority  of  the  committee  explained  their 
position  very  fully  and  very  well  in  the  Committee  Report,41  which  ac¬ 
companied  the  resolution,  as  reported  to  the  Congress.  The  report 
t  .ted  that  an  executive  branch  had  never  denied  information  to  Congress 
when  the  information  would  aid  in  the  passage  of  legislation  which  the 
executive  branch  deemed  beneficial  or  helpful  to  itself.  In  such  instances, 
in  fact,  “the  various  departments  of  the  Government,  when  favoring 
legislation  proposed  by  the  Administration  in  power,  have  been  quick 
m  assert  the  right  to  have  their  representatives  appear  and  testify  before 
congressional  committees.”42  It  was  only  when  opposing 
thought  to  be  contemplated  by  the  Congress,  that  the  President  or  his 

subordinates  have  challenged  this  right  of  Congress. 

The  majority  indicated,  however,  that  the  policy  of  the  Executive 
.if  denying  information  to  congressional  committees  seemed  to  be  widen¬ 
ing  in  scope  continually.  Committees  of  both  Houses  of  Congress  were 
finding  that  their  efforts  to  ascertain  how  money  appropriated  by  con¬ 
gress  was  being  spent,  how  the  laws  were  being  interpreted  and l  a  - 
ministered,  or  whether  certain  legislation  was  effective  or  »ne.ffect™\’ 
were  being  hindered  or  delayed  by  the  refusal  of  various  officials  a 
departments  of  the  executive  branch  to  make  available  normal 
.ought  by  congressional  committees.  The  report  then  proceeded  to  in 
dicate  instances  where  the  various  congressional  committees  wer 
their  requests  for  documents  and  testimony  by  agents  of  the  execut 
STK  instance,  the  Department  of  Justice  had  denied  ■«»» 
concerning  the  parole  of  four  members  of  the  underworld,  reputed  to 
be  remnants  of  the  Capone  gang;  Doctor  John  Steelman  the  Assistant 
the  President,  had,  on  the  advice  of  the  President,  refused  to  testify 
before  a  subcommittee  of  the  House  Committee  on  Education  and  Labor 
“  the  manner  in  which  the  Taft-Hartley  Act  was  being  administered, 
the  Civil  Service  Commission  had  refused  to  furnish  a  congressional 
committee  with  a  so-called  "key  loyalty  list”  of  ymymenUl  employ 
uid  this  was  followed  some  months  later  by  the  President  s  -oy  y 
Order”,  by  which  the  label  of  “confidential”  was  placed  on  lUoyrty 
records*  and  finally— and  perhaps  most  important  of  all— the  Secretary 
of  Commerce  had  refused  to  submit  to  the  House  Un-American  ActmUes 
Committee  the  Federal  Bureau  of  Investigation  letter  concerning  Doctor 

Edward  U.  Condon.4* 

«  H.  R.  Rep.  No.  1S9S,  part  I,  80th  Cong.,  2d  Sea.  (1948). 

«*  Id.  »t  2. 

4*  Id.  at  3-4;  see  also  minority  report  at  lZ. 
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The  majority  of  the  committee  presented  the  issue  before  the  Com™.,, 
aiid  then  proposed  the  remedy.  They  did  not  claim,  they  insisted  fc 

efhC;fr  had  !h.e  "ght.  t0  chf,,enge  the  actions  of  the  executHI  or 
the  judiciary  while  the  latter  branches  were  acting  within  the  scone 

of  the  authority  given  by  the  Constitution;  those  departments  SL 

admitted,  were  created  by  the  Constitution,  and  congressional  jjLl 

over  them  was  limited  to  Congress’  power  of  removal  from  office  through 

constitutional  procedure.  The  majority  contended,  however  that  2* 

much  as  the  Congress  was  charged  with  the  authority  to  create  In,  I 

it  had  created,  various  executive  departments  and  agencies  and  that 

since  it  was  charged  with  the  duty  of  appropriating  funds  and  enactin. 

legislation  for  the  proper  and  effective  activities  of  these  agencies  it 

not  only  had  the  right  but  the  duty  to  seek  and  obtain  from  eSI 

agency  created  by  it  and  dependent  upon  congressional  appropriations 

a  relevant  information  necessary  to  the  enactment  of  proper  lefeis- 

ation.  Summing  up,  the  majority  stated  the  issue  to  be  as  follows 


Shall  the  Congress  insist  that  departments  created  by  it,  dependent  19 

°f  ™Stenc/.'  s'vc,  ,0.'ts,  ^mittces  the  information  neces.fary  to  enable 
a  to  act  intelligently  and  wisely,  or  shall  it  permit  its  creatures  to  arbitrar.lv 
determine  what  information  the  Congress  shall  or  shall  not  have?44  ^ 

The  majority  concluded  their  report  by  submitting  that  the  Drooer 
remedy  seemed  to  be  not  special  legislation  enacted  to  meet  a  particular 
situation,  but  over-all  legislation  by  the  Congress,  which,  subjectlo 
court  decision,  would  settle  the  question  as  to  the  authority  of  the 
Congress  to  demand  information  from  the  executive  departments 
was  expressly  denied  that  the  members  of  Congress  were  any  less  discrJ 
or  loyal  than  .he  head,  o(.  or  ,he  subordinates  in,  .he  various  „e^(Tv 
departaenls.  But  the  cnmmit.ee  made  it  clear  that  they  were  pladl 

«he  best  possible  safeguards  around  the  receipt  of  confidential  inforrtlt 
tion  from  executive  departments. 

The  minority  report,-  which  was  signed  by  six  members  of  the  minority 
on  the  committee,  including  the  minority  leader,  Mr.  McCormack  of  Mis  I 
sac  .metts,  as  was  to  be  expected,  called  for  the  defeat  of  this  resolution 
h.s  report  presented  the  usual  arguments  of  the  executive  branch  wMlh 
tills  writer  lias  chosen  to  label  as  the  “precedent”  and  “legal”  argumen® 
ant  while  not  specifically  citing  the  opinion  of  former  Attorney^enerf 
Jackson,  paralleled  its  substance  almost  exactly.46  Unlike  their  tM  I 

44  H.  R.  Rep.  No.  1595,  part  I,  80th  Cong.,  2d  Sess.  4  (1948)  ^  'll 

45  Id.  at  7.  M 

46  40  Op.  Atty.  Gen.  45  (1941).  i|J 
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decessors  in  the  Senate  during  the  first  Cleveland  Administration,  how¬ 
ever  the  members  of  the  minority  did  not  admit,  though  discussing  e 
same  basic  issue,  that  they  were  involved  in  a  purely  political  argumen  , 
but  rather,  kept  their  discussion  on  the  lofty  level  of  a  pressing  pro  em 

of  constitutional  law.47  .  _ • 

The  minority  of  the  committee  denied  the  assertion  in  the  majo  y 

report  that  the  refusal  of  information  to  congressional  investigating  com¬ 
mittees  had  hindered  these  committees  in  carrying  out  their  foncUo •  . 
Returning  to  the  “precedent”  argument  of  the  executive  branch,  the 
minority  proposed  that  “the  short  answer  to  this  assertion  is  containe 
in  the  history  ...  of  repeated  Executive  refusal  to  comply  with  such 
congressional  demands  ever  since  the  time  of  President  Washmgto  . 

In  conclusion,  the  minority  examined  the  instances  cited  in  the  majon  y 
report  and  in  regard  to  each  instance  declared  that  the  Pr^sld^nt  0[  1 
particular  executive  department  was  justified  in  refusing  to  submit  th 

information  requested  by  the  congressional  committee.  , 

Eight  days  after  the  minority  report  was  submitted,  the  chairman »  of 
the  House  Committee  on  Expenditures  in  the  Executive  Depart™  ^ 
Mr  Clar?  Hoffman,  submitted  an  “Answer  to  the  Minority  ReP°rt. 
This  document  pointed  out  some  prominent  loopholes  in  the  argumen 
of  the  minority.  It  chided  the  minority  report  fonts  lac^°f  pjd,C^ 
authority  in  support  of  the  proposition  denying  the  right  of  the  Congress 

47  Minority  Leader  McCormack  particularly  echoed  this  view  which  may  be  found  in 
|>  ppn  1505  Dart  I,  80th  Cong.,  2d  Sess.  10  (1948): 

“The  development  of  our  constitutional  history  from  the  beginnings  of  t  is 
and  the  relative  ease  with  which  we  as  a  Nation  have  found  ourselves  able  to  work 
and  run  the  Government  within  the  concept  of  separation  of  powers  which  is  em¬ 
bodied  in  our  Constitution  is  a  tribute  not  only  to  the  founding  at  ers  w ^o ■ 
our  Constitution  but  also  to  the  statesmanship  and  good  sense  of  the  Pr^idpnt 

the  United  States  and  the  79  Congresses  which  have  gone  bet°"  us  *  ,t,tesman 
has  been  to  work  under  that  Constitution.  We  should  respect  and  follow  the  statesman¬ 
like  and  constitutional  precedents  which  have  become  part  of  our  heritage 

"Clearly  this  is  not  the  time  for  the  two  branches  of  our  Government  to  h*come 
locked  in  internecine  warfare.  Our  Constitution  is  a  great  and  mighty  do^menC  to 
strength  and  vitality  depends  upon  the  statesmanship  and  good 

duty  it  is  to  operate  under  it.  By  ill-considered  action,  departing  from  the  precede  t 
of  a  century  and  a  half,  we  may  weaken  our  Constitution  for  all  time.  Pas»g 
House  Joint  Resolution  342  would  certainly  be  a  step  in  this  direction.  There  ir 
too  many  other  nations  at  this  point  in  the  world’s  history  whose  constitutional 
systems  have  been  shaken  and  shattered.  Let  us  not  join  them  by  taking  such  ill- 

considered  action.” 

Id.  at  11. 

«•  H.  R.  Rep.  No.  1S9S,  part  II,  *Oth  Cong.,  2d  Sess.  (1948). 
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to  subpoena  witnesses  who  might  be  employed  in  the  executive  branch 
of  the  Government  and  from  whom  Congress,  through  its  commitHs 
desired  to  elicit  testimony  deemed  necessary  for  the  proper  exercise 
of  Congress’  legislative  function.  It  was  pointed  out  by  the  chairmiJ 
in  his  answer,  for  no  other  member  joined  with  him  in  signing  this 
document,  that  opinions  of  Presidents  and  presidential  advisers  would 
not  bear  much  weight,  since  such  authorities  would,  as  a  matter 
course,  deny  the  right  of  the  legislative  branch  to  infringe  upon  ij| 
the  President  considered  his  exclusive  function.  Opinions  of  the  At¬ 
torney-General  merit  most  respectful  consideration,  Hoffman  said  but 
they  are  not  law.  He  denied  that  the  President  of  the  Senate,  the  SpeaSr 
of  the  House,  a  congressional  committee,  or  a  majority  of  a  congressklai 
committee  had  less  discretion  or  patriotism  than  had  the  executive  or 
his  advisers,  particularly  since,  in  his  opinion,  the  State  Department  and 
the  Department  of  Commerce  had  “their  full  quota  of  indiscreet  indivwj 
uals,  as  well  as  some  who  seem  to  be  unaware  we  have  Dntent  l 
enemies.”60 

The  answer  denied  that  it  was  the  purpose  of  the  Resolution  to  Mil 
these  two  branches  of  the  Government  in  internecine  warfare— oaH 
a  distorted  view  of  the  resolution  would  give  rise  to  such  a  statemeaH 
The  present  situation  was  deplorable  if  these  two  branches  of  the  goveil- 
ment  could  not  submit  a  difference  of  opinion  to  the  third  branch  of 
the  government,  the  judiciary,  in  a  constitutional  manner  for  a  constitu¬ 
tional  decision.  The  argument  that  seventy-nine  Congresses  have ’SH 
seen  fit  to  attempt  such  enforcement,  so  this  Congress  should  not  dar 
to  do  so  was  answered  by  the  chairman  in  the  following  manner : 

The  ve^  fact— if  it  be  a  fact— that  we  are  still  or,  if  you  prefer  aclin 
confronted  by  a  great  national  crisis  or  emergency,  upon  the  correct  solutllfl 
of  which  our  future  existence  depends  (and  we  might  begin  to  inquire  wtJil 
one  emergency  ends,  another  begins,  or  whether  emergencies  are  not  now  con¬ 
tinuous),  is  a  cogent  reason  why,  before  we  proceed  further  along  the  unusual 
and  uncharted  and  variable  course  mapped  out  by  the  Executive,  we  should 
obtain  a  final,  judicial  decision  road-marking  the  proper  course 
The  fact  that  “79  Congresses  which  have  gone  before  us  have  not  ieeH 
fit  to  attempt  such  enforcement”  is  no  reason  for  further  delay  None  of  the 
preceding  79  Congresses  ever  was  asked  to  burden  the  American  taxpayer 
with  the  obligation  of  policing,  educating,  rehabilitating  the  whole  world  ^ 

If  the  executive  departments  and  administrative  agencies  have  autho 
to  withhold  some  information  from  the  Congress,  do  they  not  by  the  sa 
token,  hav£  power  to  withhold  all  information  from  Congress’  ’if  when  tl 


cause  bills  to  be  introduced  and  insist  they  be  heard  in  support  thereof,  »h<*uM 
heTnot  give  to  the  Congress  the  information  it  seeks  and  need  ?  -d.o  ,M 
the  departments  be  permitted  to  hide  their  errors  anu  m  61 

hind  a  cloak  labeled  “confidential”  and  thus  defeat  a  needed  reme  y. 

Mr  Hoffman  pointed  out  in  detail  the  New  Deal  trend  of  issuing 
,„les  and  regulations,  in  great  numbers,  by  the  executive  departments. 
"deTthe  dissenters  of  the  minority  that  these  agencies  only 

possess  this  rule  making  power  under  some  act  of  Congress  < :°"  '"J 
Lh  authority  on  these  rule  making  agencies.  Remembering  this  fact 
md  guided  by  numerous  decisions  of  the  several  federal  courts  the 
..answer”  reiterated  that  Congress  had  the  power  m  require  the  executiv 

m  submit  the  information  it  deemed  necessary. 

The  argument  that  congressional  committees  would  abuse  this  powe , 

if  it  were  granted  by  the  passage  of  this  resolution,  found  py 

in  the  decSon  of  the  United  States  Supreme  Court  in  the  case  of 
McGrain  v.  Daugherty ,63  wherein  the  Court  made  the  following  dec- 

laration: 


The  contention  is  earnestly  made  on  behalf  of  the  witness  this  power 

-  b**,. ..  "7 b;  ~ 

be  so,  it  affords  no  ground  for  denying  the  power  be  unavailing. 

be  directed  against  the  power  to  ‘egis'ate^  and  of  c  JA  ^  tQ 

We  must  assume,  for  present  purposes,  that  nel.1  ard  t  th  rights 

exert  the  power  beyond  its  proper  bounds,  or  without  due  regard  g 

of  witnesses.64 


I.  should  be  remembered,  however:  ^  "^1^" 
the  Court  was  not  speaking  of  a  direct  demana  y  °  .  { 

.be  executive.  Its  authority  0  .^—^ 
the  legislative  power  of.  inquiry  over  the  executive 

""Tn Concluding,  the  answer  to  the  minority  report 

tween  the  executive  office  and  the  executive  department  The  longr_, 

Twas  admitted,  had  no  jurisdiction  over  the  executtve  htmself,  when 

United  Sun.  v.  x  ■«  “  Aft, 'Ti 

S2  ZTSZ'-'STZ  " 

U.  S.  135  (1927). 
aa  273  U.  S.  135  (1927). 

«♦  Id.  at  175. 
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he  acted  within  the  limits  of  his  constitutional  power.  Th.  I 
departments,  however,  were  in  an  entirely  differed  .  '  e  [ecutlVf 

were  created  by  aa  a«  ol  Congress  ^“7’' 

Heir  continued  existence;  “It  is  axiomatic  tbit  ,kal  „h,f  £T,ss  ,or 
creates,  it  may  destroy  or  reeulate” 85  Tt«  ™  i  •  "  Ch  the  Congress 

.0  the  Minority  jud.S  SSST^  ' 

upheld  the  right  ol  the  Congress  to  the  anthorfty  ^o^  J  Leas™ 
Joint  Resolution  342. 56  ^  expressed  in  House 

Debate  on  the  resolution,  after  the  House  had  resolve  it**u  •  .  .1 

Committee  of  the  Whole  on  the  State  of  the  Unfen  ~  u  [ ,nto  the 
and  interesting.  ,on’  was  both  diverse 

Congressman  Hoffman  of  Michigan  wh„  <».  „v  .  Jfl 

tion  on  the  floor  of  the  House  took  pains  to  make  clea^Vw1* 

the  resolution  did  not  do.  He  showed  that  the  reL  ut  ^n  *  ’S* 

sought  information  from  any  individual  holding  n°  *4* 

the  Constitution,  that  is  from  the  President  0/1!  *“  created  *>y 
the  judiciary.87  from  any  member^pf 

Congressman  McCormack  of  Massarhi.«>»»c  ,u 
chided  his  colleagues  of  the  majoriW  TSIha?^™"0"^  ,Cader- 
time  m  the  history  of  Congress  that  this  endeavor  to  obflf5  wL-l* 
tion  from  the  executive  branch  had  ever  been  reported  ouf  hv  “  °H 
tee  and  considered  by  either  House  in  the  form  of  ^  biff  *  T™’ 

But  the  majority  was  ready  for  Mr.  Mcfnli?  b  reso,ution- 

they  replied  in  the  following  fashion  through  their  ch^irmanT1'0"’  J  I 

Congresses  fed  not* folnd’thiriSation ' J"’  lnasm^h  “  79  previous  I 
not  adopt  it.  Seventy-nine  Congresses  never  fn  T^’  w'S  ConSress  should 
necessaty.  Seventy-nine  Congresses  never  a  d  the  MarshaU  plan  tob3  I 
nations  more  than  $80,000  000  000  The  , nd  11  necessary  to  give  to  othe^^l 
found  legislation  of  this  t^’Se*^  ST**  79  Congress“ 
need,  for  79  Congresses  new  founTeSuL 8gainst  the 

re  Never°Hdeny  *°.,he  C°ngress  “formation  wfi? deeded®0  in  «!■ 

Never,  during  the  existence  of  79  nreviou*  *  d?d  and  Rested.  1M 

confronted  by  a  bureaucracy  which  £rrL2r T*’  the  Nati°"  been 

p.  !*’  l>ower  of  the  Congress  as  that  which  chall'^  ’  j°  arro£ant'  80  defiant 
Eightieth  Congress.8*  ““  chal>enged  the  authority  of 

Mr.  Graham,  speaking  for  the  mainritv  u  u- 

“on.  o,  .be  most  Pave^ofrmrStS  S 

“  a  a  **  »»  ~  n, cm,., »  s«. , (MW.  ’ 

f4  Cong*  Rec  57<*  (1948).  S 

68  id.  at  5708.  1 
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one  of  the  most  far-reaching  steps  that  any  Congress  of  the  United 
States  will  ever  take/759  in  this  problem  of  the  relations  between  the 
Congress  and  the  executive  branch.  He  exhorted  the  members  to  pass 
this  resolution,  by  all  means  since  “this  great  sprawling  bureaucracy 
with  these  tremendous  grants  of  powers  and  the  subordination  which 
past  executives  have  sought  to  bring  about  in  lowering  the  dignity, 
honor,  and  position  of  the  Congress,  can  no  longer  be  tolerated”.00  He 
argued  that  the  President  should  be  told  that  he  had  gone  so  far  and 
could  go  no  further;  then,  the  Supreme  Court  could  pass  on  the  whole 
matter  and  determine  what  the  policy  of  the  government  should  be.61 
Congressman  Graham  was  undoubtedly  over-flowing  with  zeal  and  fervor 
for  the  cause  he  was  espousing,  but  the  writer  questions  whether  the 
Congressman  actually  meant  that  the  Supreme  Court  should  determine 
governmental  policy. 

Congressman  MacKinnon,  on  the  other  hand,  believed  that  too  much 
emphasis  was  being  placed  on  the  question  of  confidential,  secret  or 
restricted  information  in  the  course  of  this  debate.  It  was  his  feeling 
that  too  many  of  the  governmental  departments,  save  the  Army,  Navy 
and  Atomic  Energy  Commission,  overclassified  their  documents  and 
information.  He  claimed  that  the  entire  objective  of  these  executive 
departments  in  so  doing  was  to.  stop  producing  evidence  on  matters  in¬ 
volving  public  business  primarily  because  it  would  embarrass  the  ad¬ 
ministration.  He  continued: 

...  I  have  examined  these  claims  of  secrecy  while  1  have  been  a  Member  of 
Congress.  I  ran  into  similar  claims  when  I  served  in  the  legislature  of  my 
own  State  for  a  number  of  years.  I  have  never  yet  seen  the  claim  of  secrecy 
made  that  when  the  information  was  dragged  out  and  given  to  the  public 
there  was  any  real  merit" to  the  claim.  I  have  never  yet  seen  one.  There  may  be 
some  that  exist,  but  I  will  have  to  be  shown.  I  have  never  seen  a  good  ex¬ 
cuse  for  secrecy  and  I  will  say  further  that  the  reasons  I  get  down  here  from 
the  Federal  departments  I  consider  far  inferior  to  those  I  get  back  home. 

They  are  equally  ingenious.62 

Following  these  and  other  expressions  of  opinion,  pro  and  con ,  as  to 
the  merits  of  this  resolution,  a  group  of  amendments  were  introduced, 
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in  an  endeavor  to  settle  differences  as  to  the  contents  ,h„  ,  M 
order  to  perfect  the  resolution.®3  1  thereof  and  in 

After  sundry  amendments  had  been  accent  .k  .  •  fl 

Committee  of  the  Whole  House  on  the  Stated  the^TT  Cha,rman  of  lh<* 
joint  resolution  back  to  the  House  of 

was  then  ordered  by  the  Speaker  to  be  engrossed  and  readl  th  ^  T" 
Congressman  McCormack,  then,  made  use  of  a  nmr  h  'me 

and  offered  a  motion  to  recommit  the  resolution  to  th^r™  StratCgem 
Expenditures  in  the  Executive  Departments  The  mrnf  C°mm,ttee  on 
was  rejected  by  a  vote  of  two-hundreSSit^  na  °  ‘° 

forty-five  yeas,  with  sixty-nine  members  not  voting  Then'll 
final  action  m  the  House  on  the  joint  resolution  was  7?  an<l 

the  bill”.  The  question  was  taken  and  there  were  records  7  passa*l  of 
nineteen  votes  in  favor  of  the  resolution  with  coj;ded  two-hund»d- 

against  and  seventy  members  not  voting.  ’  In  fhe  en’^lhe 
“  T.  Pa,S“d  ^  lhe  >>y  a  substantial  majority  2* 

ist  of  the  members  “not  voting”  is  examined.  It  is  to  be  notecTfh  "t  if 
the  seventy  mejnbers  not  voting,  twenty-three  wpro  p  u-  al’  |g 

twenty-five  were  Dixiecrats.  In  a  word  then  had  this  *7  -1CanS 
the  Senate  and  been  vetoed  by  the  President  I  refSolutlon  Passed 
take  place,  there  would  have  been  a  distinct  nl  vn  ‘0"(  Certa,n  to 
.he  veto.  A  pa„y  line  vote,  adding Ve  £%£%£%  *  *H| 
Republican  abstainers  to  the  admixture  of  two  h.md  ^  ^  D'Xiec|lt' 
bees  voting  >a”,  would  result  in 

IS  very  close  to  the  number  required  to  override  a  veto  in  n  u  "’^§1 
Representatives.  a  ve*°  in  House  of 

The  resolution,  as  amended  by  the  House  of  '  .$■ 

passed  by  that  body  on  May  13  1948  was  rer  P  aPves  an4w 
Wee  in  .h„  body,  according 

■he  Senate  Commitlee  on  Expenditures  in  he  Ex^uri've  rt  '  " 

There,  with  all  the  activities  of  the  pre-PresidentS  i  Departments 
“d  'ri.h  the  special  session  ,he  cEgtSTtw  h  bvT"  “"S' 
hyed  up  to  the  presidential  appellatkn/of  a  “do  oofh-  ?, 
the  Joint  resolution  died.  In  fact,  there  was  lilrie  h‘k8i.-,C0"gr'f ' 
heinge^ced.  once  i,  reached  the  House  ol  Represenupvttf l^l 

64  94  Cong.  Rcc.  5820  (1948)  subject  under  discussion.  * 

«  Ibid.  J 
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the  middle  ol  May  in  a  presidential  year.  For,  even  though  it  passe 
the  House  of  Representatives,  there  would  have  been  a  fa'ran™ 
debate  in  the  upper  body  before  passage,  and  foil. 3W.ng  that, , 
suredly,  there  would  have  been  a  presidential  veto.  Then,  bo  . 
of  the* Congress  would  have  been  faced  with  the  additional  and 
consuming  problem  of  marshalling  forces  to  override  the  ve£ 

In  this  struggle  between  the  executive  and  legislative  branche 
Government,  fhe  legislative  history  ol  the  propot* )«.»«  ‘ 

L  presented  in  this  article,  thus  far,  the  two-part 

The  Senate,  during  Cleveland  s  hrst  “rm’  ~,a  '  m  actual 

'^receden^the^xeciffiv^deparUnents  furnishing  information  to  con- 
g  esstnal’  committees  willingly  and  without  hesitation  *  *  ^ 

pLds.  Going  turtber,  the 

only  is  there  no  Pr®^  *"  h  refusal  of  the  latter  branch,  (aut  that, 

fir jsa 

Congress,  takes  Ute  further  step  of  documents, 

to  pass  legislation  compelling  sut>m's  .,  dl„  has  always  belonged 
as  they  require,  under  this  right  which  allegedly  u« 

to  the  legislative  branch.  11D  Qf  our  present  Su- 

One  merely  hazards  a  guess,  under  lh'  ^L  lntat  Rewlution  342 
preme  Court,  in  submitting  wbeUter  or  not  and  if 

would  have  been  f wrighing  the  basic 

brought  up  to  our  high  court  on  cannot  and  must  not 

arguments  of  the  executive  branch 

be  an  encroachment  by  one  br.anc^°^r  0f  the  legislative,  that 

under  our  doctrine  of  seParat|^  °  ^tion7rf  the  executive  branch  in 
the  Congress  must  know  of  the  operations  oi 
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order  to  legislate  properly  and  that  there  should  be  a  sDirii  J. 

between  all  branches  of  our  government-it  is  weK 1 ^COOPeratio" 
language  of  the  United  States  Supreme  Court  in  the  case  of  o-n  4' 
r.  United  States.™  This  case  was  decided  by  a  Sunreme  V  D°noR>'"> 
was  probably  closer  to  the  present  day  Truman  Court  #hld' 

Roosevelt  Court.  The  Court  there  stated-  °  than  ‘f 

andfr^ctTmt  :5retr^^PartmemSOf 

logical  corollary,  equally  important,  that  each  department  sh  * 

completely  independent  of  the  others— independent  not  !  ,h,°Ud  **  ^ccl>' 
they  shall  not  cooperate  to  the  common  end  of  carrvin!  i  ,  “a  sense 
Poses  of  the  Constitution - (Emphasis  supplied.)  *  *  °  ,he  pur’ 

It  is  suggested  that  this  language,  which  wa*  c  .  ':'jH 

the  court  in  Humphrey's  Executor  v.  United  Spates «  nroblh^  ^ 
atest  decision  on  the  removal  of  governmental  officials  bv  the 
s  imP°rtant  to  the  argument  of  the  legislative  branch  h  hr  ’’ 

act  that,  while  it  is  true  the  governmental  branches  mu  ^mS  ' 
their  separate  entity,  all  branches  are  workina  must  ma,nt  "» 

™king  ol  a  be,,,,  government  oTtlT"  80a,-,h" 

H.mever,  neither  case  directly  involves  the  exercise  n(  t.8°Wr,"t*"" 
compulsion  by  the  legislative.  Clse  ttle  Power  of 

In  brief,  it  is  submitted  that  a  studv  of  tkp  j»k„»  .  . 
land  administration,  of  the  legislative  historv  of  »r-S  Un?g  the  C,eve" 
by  the  House  of  Representatives  during  the Eightieth  ^  Ut'°n  P3#0'1 
cases  decided  by  the  United  States  Supreme  Coufi  h,  ^  C®"gr.ess  and  of 
years  show  tha,  the  precedent  arJZZZ^e  Li uZ h' 

as  iron-clad  as  one  might  be  led  to  believe.  While  It  s  not  tbe^ 
function  at  this  juncture  to  rm>sr»nf  the  1  the  wnter  s 

respective  posltiits^ Tit X5j IZTZZ.Zc""  ^  °'fr 

President  who  is  a  member  of  the  opposing  Dolitieal°n8rfSS’  ^ac 
make  use  of  these  two  series  of  HpRori*0  8  P,°  tlca  Party>  may  well 

during  Cleveland’s  administration  and  thHlherU  a^e^hr"  nt' 

gress  during  Truman’s  first  term— and  mav  well  fin  A**  PUb  'Can  Con‘ 

ing  their  will  upon  the  executive  passage  Tw°  If ' 

similar  to  House  Joint  Resolution  342  Eightieth  r  'eg,SJat,on- 
Session,  1948.  ’  g  Congress,  Secon<l 

0,>  289  U.  S.  516  (1933).  '  * 

0 7  Id.  at  530. 

M  295  U.  S.  602  (1935) 
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A  Critique  of  the  Legal  Argument  of  the  Executive  Branch 

In  order  to  ascertain  just  what  is  meant  by  the  legal  argument  of  the 
executive  branch,  it  is  necessary  to  examine  two  specific  answers  o 
executive  departments  to  requests  for  information  from  committees  o 

*  Tn  April  of  1941,  Robert  H.  Jackson,  presently  an  Associate  Justice 
of  the  Supreme  Court,  was  Attorney -General  of  the  United  States  , 
member  of  the  Cabinet  of  the  late  President  Roosevelt.  0n  AP"J  2  ’ 
1941,  he  had  been  requested  by  the  Honorable  Carl  Vinson,  Chairman 
of  the  House  Committee  on  Naval  Affairs  to  furnish  the  commit tee  with 
i  all  Federal  Bureau  of  Investigation  reports  since  June,  1939, ,  t  >k . 

with  all  future  reports,  memoranda,  and  correspondence  o  t 
!  Bureau  of  Investigation,  or  the  Department  of  Justice,  in  “n"tct,o 
with  investigations  made  by  that  Department  arising  out  of  strikes, 
subversive  activities  in  connection  with  labor  disputes,  or  labor  dis- 
lurbances  of  any  kind  in  industrial  establishments  which  bad  naval  con- 
tracts  either  as  prime  contractors  or  subcontractors.  .  , 

ney-Oeneral  and  the  Justice  Department  in  general  had  received  sever 
requests  for  similar  types  of  information,  Jackson  ramri ,  to  answer 
to  the  committee  in  the  manner  of  a  governmental  slat  P  y’ 

or  in  other  words  as  a  formal  “Opinion  of  the  of 

The  Attorney-General  restated  the  position  of  t  P  , 

Justice  that  all  investigative  reports  are  confidential  document^  oMh^ 
executive  department  of  the  government  intended  to  j  'l  dtcd 

in  his  duty  of  seeing  that  the  laws  of  the  land  are  faithfully  executed, 
and  that  congressional  or  public  access  to  them  would  not  be  m  The 
public  interest.70  He  further  stated  that  disclosure  of  these  re^rts  c  \d 
not  do  otherwise  than  prejudice  law  enforcement;  that  d*sclosure  0' 
the  reports  at  that  time  would  also  prejudice  the  national  defense  and 
be  of  aid  and  comfort  to  the  very  subversive  elements  aga'ns 
Congress  wished  to  protect  the  country  ;  that  disclosure  of  th *  ^ 

would  be  of  serious  prejudice  to  the  future  usefulness  o 
Bureau  of  Investigation;  and  that  disclosure  of  information  ^onta.n«l 
in  Ae  reports  might  also  result  in  the  grossest  kind  of  injustice  to  in 

' e  The  lawyer  of  the  cabinet  then  restated  that,  in  refusing  to  submit 

«*  40  Op.  Atty.  Gen.  45  (1941). 

to  id,  at  46. 

ti  Id.  at  47. 
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the  requested  documents  to  the  committee,  he  was  following  the  “eminent 
examples”  of  a  long  line  of  predecessors,  citing  from  letters  of  vario&  At- 
torneys-General  of  the  United  States  to  the  various  Houses  of  Congress;" 
in  addition,  he  cited  the  usual  examples  of  presidential  refusals  m,j 
fusals  of  the  executive  branch."  1| 

The  important  citation  from  this  opinion  of  the  Attorney-Genei.il, 
in  which  we  are  most  interested,  is  the  statement  made  that  “thiMdi.i- 
cretion  in  the  executive  branch  has  been  upheld  and  respected  b|^| 

judiciary.”74  Continuing  with  this  line  of  reasoning,  Jackson  further 
states: 

...  The  courts  have  repeatedly  held  that  they  will  not  and  cannot  requtil  thi 
executive  to  produce  such  papers  when  in  the  opinion  of  the  executive  their  pro¬ 
duction  is  contrary  to  the  public  interests.  The  courts  have  also  held  tJ  the 
question  whether  the  production  of  the  papers  would  be  against  the  pubMI  in¬ 
terest  is  one  for  the  executive  and  not  for  the  courts  to  determine.75 


72  Attorney-General  Jackson  cited  the  following  opinions  of  his  predecessors  at  Si  n.» 
Atty.  Gen.  45,  47  (1041): 

“Letter  of  Attorney  General  Knox  to  the  Speaker  of  the  House,  dated  Af^il  V 
1904,  declining  to  comply  with  a  resolution  of  the  House  requesting  the  Attorney 
General  to  furnish  the  House  with  all  papers  and  documents  and  other  mfonllioit 
concerning  the  investigation  of  the  Northern  Securities  case. 

“Letter  of  Attorney  General  Bonaparte  to  the  Speaker  of  the  House, jlated  April  1 1 
1908,  declining  to  comply  with  a  resolution  of  the  House  requesting  the  AtjLmey 
General  to  furnish  to  the  House  information  concerning  the  investigation  of  certain 
corporations  engaged  in  the  manufacture  of  wood  pulp  or  print  paper. 

“Letter  of  Attorney  General  Wickersham  to  the  Speaker  of  the  House,  dated  Marrh 

18,  1912,  declining  to  comply  with  a  resolution  of  the  House  directing  the  Atlrnev 

General  to  furnish  to  the  House  information  concerning  an  investigation  of  the 
smelter  trust. 

Letter  of  Attorney  General  McReynoids  to  the  Secretary  to  the  President,  dated 
August  28,  1914,  stating  that  it  would  be  incompatible  with  the  public  interest  to 
send  to  the  Senate  in  response  to  its  resolution,  reports  made  to  the  Attorney  Gcnci.il 
by  his  associates  regarding  violations  of  law  by  the  Standard  Oil  Co. 

Letter  of  Attorney  General  Gregory  to  the  President  of  the  Senate,  dated  Febnmrv 
23,  1945,  declining  to  comply  with  a  resolution  of  the  Senate  requesting  the  AtMrv 

General  to  report  to  the  Senate  his  findings  and  conclusions  in  the  investigation  of 
the  smelting  industry. 

“Letter  of  Attorney  General  Sargent  to  the  Chairman  of  the  House  Judiciary  :Con. 
mittee,  dated  June  8,  1926,  declining  to  comply  with  his  request  to  turn  mmk  i„ 

I—*  a"  •  P?erS  in  thC  fi'CS  0f  the  DePart™nt  relating  to  the  merg«|„l 
certain  oil  companies.” 

73  Id.  at  48-49.. 

74  Id.  at  49. 

75  Ibid.  ' 
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L  SUpport  of  this  statement,  cases  decided  by  the  United  States  Supreme 
Tnurt,  the  several  federal  courts  and  certain  state  courts i  are  cited. 
Mi  is  doubtful  whether  these  cases  are  correctly  cited  and  wluth 
ILy  would  stand  scrutiny  when  applied  to  the  situatron^ere  (ton¬ 
ics  is  requesting  information  from  the  executive  to  aid  in  legislation 
and  whether  the  courts  would  so  hold,  if  a  congressional  committee 
4 tempted  to  force  the  production  of  such  information  and  the  case 

Iftached  the  courts,  as  the  result  of  such  forceful  action, 
f  Another  executive  reply  meriting  consideration  involved  the  Post 
lOffice  Department.  The  answer  of  this  Department  differs  in  orn 


ll„.  letter  of  the  Attorney-General,  in  that  it  was  read  to  a  committee 
„l  the  Eightieth  Congress  as  a  statement  of  the  Honorable  V  incent  C. 
ffirt,  Tbf  Acting  Postmaster  Genera!.  The  form  of  this  answer  w*, 
most  naturally,  different  from  Jackson’s  because  the  request  for  m  o 
mation  did  not  come  in  the  courteous  form  of  a  letter,  as  Jackson  had 
received  but  as  a  subpoena,  commanding  Burke  to  appear  befo. 
^finaitte.  I  the  Senate  Post  Office  and 
mittee  and  to  present  investigative  reports  prepared  for  the  Postmast 

funeral  bv  certain  post  office  inspectors.  .  , 

The  committee  took  this  action,  based  on  a  “tip”  from  a  disgruntled 

former  area  inspector  concerning  the  activities  of  the  P^m 
,itv  of  Detroit,  Michigan.  Newspaper  clippings,  of  some  eleven  y 
previous,  were  brought  forth.  The  dissatisfied  retired  postal  inspecto 
testified  at  the  hearing,  that  there  were  several  investigations 
this  particular  post  office,  all  indicating  malfeasance  and  nonfeasa 
office  and  that  the  Post  Office  Department  in  Washington  had  taken 
,,o  action  in  this  matter.  He  hinted  that  the  reason  for 
the  part  of  the  Washington  officials  was  because  the  postmaste 
previously  been  chairman  of  the  Democratic  central  committee  in  the 

Tn^hifttTteme^t,  Burke  discussed  the  functions  of  post  officem- 
i  id  tors  showing  that  they  are  the  special  representatives  of  the  Post 
master  General  and  are  charged  with  the  investigations  of  P°st  offices 
jnd  all  matters  connected  with  the  postal  service.  He  indicated  that 
,ection  reports  received  from  these  officials  are  regarded 
bdential  documents  and  that  the  disclosure  of  their  contents  is  for¬ 
bidden,  except  as  the  Postmaster  General,  in  his  discretion,  should  other- 


m  Special  Subcommittee  of  Senate  Post  Office  and  Civil  Service  Committee, 


May  20,  1948.  Subcommittee  composed  of  Senator  Unger  of  North  Dakota,  Senator 
luck  of  Delaware  and  Senator  Chavez  of  New  Mexico. 
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wise  direct.  He  then  relied  almost  exclusively  on  the  onili ..  , 

Attorney-General  Jackson  tor  the  remainder  of  his  statement  I  *  '  ? 

tion  he  pointed  out  that  the  disclosure  of  such  inform-iti  M  “"ft 

hamper  the  inspection  service,  since  it  would a  wS?1 V 

with  many  people,  who  had  made  confidential  statements  to^J^H 

specters,  and  would  also  cast  aspersions  on  many Znol^'  " 

smee  statements  received  in  investigations  are  often  wronc^Jf 

by  malicious  or  misinformed  people.  The  Acting  Postmaster  1®""'! 

then,  cited  the  executive  precedent,  as  appears  in  the  fackson  —  ' ' 

and  also  the  statement,  with  effse  citations,  to  which  reference  h°|,  "l 
previously  made.77  reierence  has  been 

partZ,™"5  ^  CUeCl  in  b°,h  *“«"  °f  . . Ir 

Before  discussing  these  cases,  it  is  well  to  recall  the  Dronnsiimli.  •  . 
the  Attorney-General  and  the  Acting  Postmaster  General  su^  , ! 
their  respective  documents,  i.e.,  that  the  courts  have  held  that  thev 
not  require  the  executive  to  produce  such  papers  when  th^  irXtl 
Ot  the  same  is  contrary  to  the  public  interest,  and  that  the  eSi  1 
shall  determine  whether  or  not  the  production  of  the  papers  would  hr 
or  would  not  be  m  the  public  interest.  Since  both  of  the  dSl 
were  addressed  to  Congress,  we  must  naturally  presume  that  th*  * 

°h  ^  att0.rney"?ener.al  35  t0  the  Production  of  the  papers  musflem' 
the  production  of  such  papers  to  or  for  the  use  of  congress, on?*  I 

mittees  of  investigation.  It  is  submitted  that  an  anaSof  theSf Um 
fails  to  show  that  they  so  hold.  y  °f  these#1^ 

rePorts  cite  Marbufy  *•  Madison,™  a  landmark  caself^l 
field  of  American  constitutional  law.  For  the  purposes  of  the  pL 

topic’  n  15  pessary  to  discuss  only  the  facts  of  the  case  plus  tSim 

Statement  of  Vincent  C.  Burke,  Acting  Postmaster  General  #t»i;  j 
Special  Subcommittee  of  the  Senate  Post  Office  and  Civil  Service  r 

May  20,  1948,  pp.  SB.'  Semce  Comm,tte<;  on  Thurstbv. 

78  Boske  v.  Comingore,  177  U.  S.  459  (1900)  •  /»  r,  n„,  ,  .  „  . 

(1895);  Vogel  v.  Gruaz,  110  U.  S.  511  (1884) ;’  Kilbourn  v^Th  ^ 

(1880);  Totten  v.  United  States,  95  U  S  105  (1875)  a  1?°mpSOn-  103  U.  QlM 

Cranch  455  (U.  S.  1807);  Marbury  v.  Madison,  1  Cranch  W  (u's  Oson1'!  SUtrS'  " 
Untied  States,  296  Fed.  946  (D.  C  Cir.  1924);  Elrod  v.  Moss  278  FeZ'i i  A"“‘tSV 
In  re  Valecia  Condensed  Milk  Co.,  240  Fed.  510  (7th  Cir  1917)-  /.  .Clr:  ™‘ 1 ' 

Fed  446  (W.  D.  Ark.  1905);  /„  re  Hut, man,  70  Fed.  699  (D  Kan  2  ^'' 

Hartranft,  85  Pa.  453  (1877);  Worthington  v.  Scribner,  .09  Mass  487  08 2  "1 

O.  t  R.  „  <Po  Thompson  Co,.,„  Vn,„y  » £  £ T,\ 

79  1  Cranch  137  (U.  S.  1803).  ^ 
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I,„m  .he  holding  of  .he  cour.,  ci.ed  in  .he  opinion  of  Attorney 

hod  appointed  one  *«*£»£■ 

I,,  peace,  prior  to  the  assumption  P  inlment  had  not  been 

However,  the  commission  evidencing  t  PP  of  State  under 

i  mil  to  Marbury  by  **arshah’  ded  Marshall  as  Secre- 

I  .flldent  Adams.  James  Madison,  w  Marbury  In  the  mean- 

m (y  of  State,  refused  to  issue  the  the  United 

mine,  John  Marshall  had beer ‘appointed  Chwf  b  issue. 

t-  W  efesidentAdomiandwa^eall^d^opd^^^  w  appear  be[ 

[The  Attorney-General  Lev  Linco  ,  ^  commission  had  t0  be 

Court,  since  certain  facts  relat  g  motions  since,  as  he 

Ucertained.  Lincoln  objected  to  answeririg  q  .  ’  hi  duty  t„ 

Snted  out,  he  found  himself  del, cutely  ZZn, Taving  been  Act- 

. Court  and  his  duty  to  the  SruSon  in  question  had 

|ng  Secretary  ol  State  at  the  »'"'1."he"  « ^ U^Tbound  to  answer 

which"can,ricially  to  his  knowledge  while  acting 

**  The'court^avr^Lincoln  tinre  to  consider  ^^"e  « 

pressed  that  they  had  no  dmrtrt  e  which  was  confidential 

nothing  confidential  to  be  disclose  .  3^  ing  confidence,  he  was  not 

§r  which  had  been  communica  .  i  agreed  to  answer  all 

bound  to  disclose.  After  thought ,  Lmcoln  agreed^  had  ^ 

questions,  with  the  exception  o  o  ,  qof  knowing  that  they  had 

done  with  the  commissions.  He  had  nof  could  he  shed  any 

•ver  come  to  the  possession  ]  in  the  office  0f  the  Secre- 

llght  on  the  question  of.  whether  they 

I  ary  ol  State,  when  Mr.  Madison  '"“k“h,«o“y  what  had  become 
The  court  agreed  that  Lincoln  did  not  Bave  to  y 

of  the  commissions.  The  court  pointed  out  that. 

,  .  IT  ...  States  the  president  is  invested  with  cer- 
By  the  Constitution  of  the  United  -  p  which  he  is  t0  use  his  own 

tain  important  political  powers,  ,n  country  in  his  political  character,  and 

discretion,  and  is  accountable  only  performance  of  those  duties,  he  is 

to  his  own  conscience.  To  aid  him  fcy  hjs  authority,  and  in  con- 

authorized  to  appoint  certain  acJ  are  his  acts;  and  whatever 

formity  with  his  orders.  In  such  •  which  executive  discretion  may 

opinion  may  be  entertained  of  the  ma  Controi  that  discretion 

b!  still  there  ^ >.  ejd  Si„.  nru  tndlwdu.1  rights,  end 

The  subjects  are  political,  th  y  {  the  executive  is  conclusive.  .  .  . 

being  entrusted  to  the  executive,  the  decision 


«<>  Id.  st  165. 
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Marshall  showed  that  there  existed  an  intimate  political  relation-  be-l 
tween  the  President  and  the  heads  of  departments.  Because  of  thi^^la. 
tionship,  any  legal  investigation  of  the  acts  of  any  of  these  officerllwai 
rendered  peculiarly  irksome,  as  well  as  delicate,  and  this  aroused  some 
hesitation  about  entering  into  such  an  investigation.  He  concluded  that 
it  was  the  province  of  his  Court  solely,  , 

...  to  decide  on  the  rights  of  individuals,  not  to  inquire  bow  the  exewivr 
or  executive  officers,  perform  duties  in  which  they  have  a  discretion.  Question* 
in  their  nature  political,  or  which  are,  by  the  constitution  and  laws,  subnlit tr<J 
to  the  executive,  .  .  81 

could  never  be  made  in  his  Court. 

The  author  would  not  dream  of  depreciating  the  decision  of  thijfirst 
chief  justice  of  our  high  Court.  It  should  be  noted,  however,  that  this 
citation,  considered  so  apt  by  Attorney-General  Jackson  in  his  opinion 
referred  to  an  action  brought  before  the  Court  by  an  individual  citizen 
and  concerned  not  in  the  least  a  situation  where  information  is  de^| 
not  in  the  interests  of  a  private  person  but  for  the  benefit  of  the  f  on 
gress  of  the  United  States,  which,  though  a  different  branch  than  tin 
executive,  is  still  a  branch  of  our  government. 

The  case  of  Totten,  Administrator  v.  U.  S.82  stands  for  the  pr^H 
sition  that  an  action  cannot  be  maintained  against  the  government  in 
the  Court  of  Claims  for  secret  services  rendered  during  most  olH 
Civil  War  by  a  Northern  spy,  based  on  a  contract  made  between  the 
spy  and  President  Lincoln  in  1861.  Mr.  Justice  Field  stating,  as  aiLen 
eral  principle,  that  public  policy  forbids  the  maintenance  of  any  suit  in 
a  court  of  justice,  the  trial  of  which  would  inevitably  lead  to  jl 


81  Id.  at  170.  Rufus  Choate,  the  famous  American  lawyer,  stated  as  follows  concerning 
Marshall's  opinion: 

“I  do  not  know  that  I  can  point  to  one  achievement  in  American  statesmanship 
which  can  take  rank  for  its  consequences  of  good  above  that  single  decision  of  the 
Supreme  Court  which  adjudged  that  an  act  of  the  Legislature  contrary  to  the  Con 
stitution  is  void,  and  that  the  judicial  department  is  clothed  with  the  power  tjttjas 
certain  the  repugnancy  and  pronounce  the  legal  conclusion.  That  the  framers  of  the 
Constitution  intended  this  to  be  so  is  certain ;  but  to  have  asserted  it  against  Congress!  n, I 
the  Executive,  to  have  vindicated  it  by  that  easy  yet  adamantine  demonstration  than 
which  the  reasonings  of  mathematics  show  nothing  surer,  to  have  inscribed  this  vast  tSI 
of  conservatism  upon  the  public  mind,  so  that  no  demagogue  not  in  the  last  stages  of  in 
toxica tion  denies  it,— this  is  an  achievement  of  statesmanship  of  which  a  thousand  Mrs 
may  not  exhaust  or  reveal  all  the  good.” 

As  quoted  in  John  F.  Dillon,  John  Marshall  Complete  Constitutional  Decisions  (dl 
Iaghan  &  Co.,  1903)  p.  38. 

w  92  U.  S.  10S  (I87S). 
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disclosure  of  matters  which  the  law  itself  regards  as  confidential,  and 
Meeting  which,  it  will  not  allow  the  confidence  to  be  violated.  But 
£  case  is  far  removed  from  a  refusal  by  the  executive  branch  to  a 
.quest  of  a  congressional  committee.  The  Totten  case  involved  a  civil 
S  for  damage  and  the  so-called  “confidential”  information  was  re¬ 
fused  when  requested  by  the  court  in  this  act'on. 

[  The  Court  held  in  In  re  Quarles  &  Butler*-  that  it  is  the  n8 
every  private  citizen  to  inform  a  United  States  marshal  or  h-s  deputy 
„l  a  ^violation  of  the  Internal  Revenue  laws,  that  this  right  is  secured 
'C™„  by  the  Constitution  and,  accordingly,  that  . £ 
Injure  oppress,  threaten  or  intimidate  the  citizen  tn  the  free  exercise 
,i>  enjoyment  of  his  right,  or  because  of  his  having  exercised  it,  is  P 
“hISe  unde.  Section  S508  of  the  Revised  Statutes."  Vcgcl  Grmz 
U,  a  “privileged  statement”  case.  The  United  States  Supre 
tand  that  a  communication  made  to  a  state's  attorney  m  Illinois 
?»  person  tvho  inquires  of  the  attorney  whether  the  facts  communi- 
Take  out  a  case  of  larceny  for  a  criminal  prosecution,  is  an  ab- 
lolutely  privileged  communication,  and  cannot,  in  a  suit  agains  su 

damages,  be  testified  to  by  the  state’s  attorney,  even 

though  there  be  evidence  of  the  speaking  of  t  e  same  *°r  J  °  t 
persons  than  the  attorney.  Neither  of  these  cases  tear o* iou present 
nroblem  Nor  does  Boske  v.  Comingore 88  support  the  broad  statement 
,t  ule  in  Attorney-General  Jackson’s  opinion,  since  an  opinion  of 
o  „  "oldl  rSt^rtain  records  of  a  government  department  are 
.lilegrifhi  little  or  no  bearing  on  the  scope  of  congressional  invest, - 

2d  Umber, concern  matters  which  Internal  Revenue 

-  -h  StTSS-bTr 

mature  is  confidential  ana  privnegcu  aim  .  f.rmat:nn  was 

lied  to  reveal  it.  But,  these  cases  arose  where  the  information  was 

1T^'  STSSTiiTSS;  Ln  SS  * 

•>  is*  U.  S.  532  (1895). 

**  Rev.  SUt.  I  5508  (1875). 

•O  110  U.  S.  3U  (1884). 

••177  U.  S.  459  (1900). 

»T  70  Fed.  699  (D.  Km>.  1895). 
u  124  Fed.  446  <W.  D.  Ark.  1903). 
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such  legislative  committees.  These  cases,  then,  hardly  seem  germane 
to  the  question. 

In  another  cited  case  the  United  States  Court  of  Appeals 
Fourth  Circuit,  found,  inter  alia,  that  a  local  sheriff,  who  testified  thm 
he  communicated  to  the  defendant  prohibition  officers  that  the  plaint  ill 
was  transporting  liquor,  did  not  have  to  reveal  the  source  of  his  infor 
mation. M>  This  scarcely  is  on  all  fours  with  the  problem  at  hand. 

In  Worthington  v.  Scribner,9"  the  Massachusetts  high  court  heteihat 
in  an  action  for  maliciously  and  falsely  representing  to  the  Treasury 
Department  of  the  United  States  that  the  plaintiff  in  bringing  books 
into  the  United  States  was  intending  to  defraud  the  Revenue  Btjicau, 
the  defendants  could  not  be  compelled  to  answer  interrogatories  tiled 
by  the  plaintiff.  This  was  another  privileged  communication  case  and 
the  court  held  that  the  communications  in  question  could  not  be  dis 
closed,  since  the  discovery  of  documents  which  are  protected  fronijiii 
closure  upon  grounds  of  public  policy  cannot  be  compelled,  either  by 
interrogatories  or  by  a  bill  in  equity.  ’ 

Neither  the  Worthington  case,  supra,  nor  the  Valeria,91  Arnsttin,"1 
Gray,93  and  Thompson 94  cases  support  the  proposition  asserted  by  the 
Attorney  General  in  his  opinion.  They  stand  for  the  proposition  that 
certain  matters,  which  are  classified  as  privileged  communications  of 
one  sort  or  another,  need  not  be  disclosed  in  a  court  of  law.  While  these 
cases  place  limitations  on  the  judiciary,  since  the  requests  or  demands 
on  the  executive  were  made  as  a  result  of  civil  or  criminal  litigation 
they  have  no  bearing  on  the  question  under  discussion. 

In  the  Appeal  of  Hartranft™  a  grand  jury  had  requested  the  com  I 
to  hold  the  Governor  of  Pennsylvania  in  contempt  because  he  rglpsed 
to  appear,  though  under  subpoena,  to  testify  concerning  deaths  in  a 
Pennsylvania  railroad  strike.  The  court  held  that  the  Governor  was 
the  absolute  judge  of  what  official  communications,  to  himself,  o|§lm. 
department,  might  or  might  not  be  revealed,  and  he  was  the  sole  Jllgr 
not  only  of  what  his  official  duties  were,  but  also  of  the  time  when  they 
should  be  performed.  The  nature  of  the  request  is  similar  to  requests 
ordinarily  made  by  the  legislative  upon  the  executive.  But  it  mu$j|br 

89  Elrod  v.  Moss,  278  Fed.  123  (4th  Cir.  1921). 

90  109  Mass.  487  (1872). 

91  240  Fed.  310  (7th  Cir.  1917). 

92  2 96  Fed.  946  (D.  C.  Cir.  1927). 

93  2  S.  &  R.  23  (Pa.  1815). 

94  22  N.  J.  Eq.  Ill  (1871). 

96  85  Pa.  433  (1877).  M 
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noted  that  the  request  originally  came  from  the  grand  jury  on  the  theory 
(hat  it  would  be  an  aid  to  a  criminal  prosecution.  This  is  the  proposi¬ 
tion  to  which  the  decision  of  the  court  was  necessarily  addressed  The 
yurt's  broad  statement,  as  to  the  Governor’s  right  to  refuse  disclose 

of  information,  must  be  read  in  that  context. 

The  Attorney-General  also  cites  the  Aaron  Burr  treason  tria  as 
aupporting  authority.  Burr  had  applied,  as  will  be  recalled,  for  the 
i  .uance  of  a  subpoena  duces  tecum  upon  President  Jefferson.  Marsia  . 
the  presiding  judge,  allowed  the  subpoena  to  issue.  It  directed  the  resi¬ 
dent  to  produce  a  letter  which  one  General  Wilkinson  had  sent  to  ini. 
‘feurr  filed  an  affidavit  with  the  Court,  in  which  he  alleged  that  this 
I  l.,tter  contained  information,  which  would  prove  helpful  to  his  defense. 
Marshall,  in  his  opinion,  stated  that,  under  the  Constitution  and  laws 
Of  the  United  States,  the  President  was  not  exempt  from  the  process 
Of  the  Court  in  a  criminal  trial,  nevertheless,  he  also  ™  ? rtter  whic h 
President  was  free  to  keep  from  view  those  portions  of 
(he  President  deemed  confidential  in  the  public  interest.  To  t  is  . 
President  alone  was  the  judge  of  what  was  confidential.  This  is  per- 
I  haps  the  nearest  thing  to  authority  contained  in  the  citations  of  t 
Attorney-General.  Its  weaknesses  are  too  apparent  ^  mer  t  discussiom 
The  Court,  through  Marshall,  seems  to  state  that  it  wo 
I  official  records  and  papers  into  public  view  by  subpoena.  P 

[  bly  ied  the  Court  Jits  decision  was  the  fact  that  the  letter  in  que^,on 
was  not  in  the  files  of  the  War  Department  or  m  any  other  departm 
Of  the  Government.  The  court  appears  to  have  been 
by  Colonel  Burr’s  argument  that  the  President,  who  ^d  publicly^ 
eused  Burr  of  traitorous  conduct,  in  a  special  message  o  { 

md  had  been  primarily  responsible  for  bringing  him  o  >  ,  t 

I,. miring  the  weight  of  the  government  behind  the  prosecution,  ought 
""‘■nilLl.o  an  accused  person  on  .rial  for  his  life, 

»  private  communication  which  the  accused  thought  would  help  prove 

A  brTreading  of  these  cases  shows  clearly  that  they  do  not  stand 

io  the  opinion  of 

of  the  cases  give  a  general  statement  as  to  e  ry 

'  ••  2  Robfrtson,  Report s  of  the  Tools  of  Colonel  Aaron  Burr  (Hopkins  and  Earle,  1808) 

V^rtson,  Reports  o,  the  Trials  of  Colonel  Aaron  Burr  (Hopkins  and  Earle,  1808) 

ZUL  Papers  The  President  anti  the  Confess  (20  New  York  State  Bar 
Bull.  1948)  p.  166,  171. 
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of  powers,  but  the  leading  case"9  which  does  so  has  been  overruled  bv 
group  of  more  recent  cases  beginning  over  twenty  years  aeo  4  * 1 
Ihe  bulk  of  the  cases  cited  by  the  Attorney-General  not  onlvl^l 
support  his  broad  assertion,  but  instead  are  based  on  the  Doint 
papers  or  testimony  sought  were  privileged  communications  witL  h. 
meaning  of  the  law  and  hence  inadmissible  as  evidence  In  alitli? 
the  requests  or  demands  on  the  executive  were  a  result  of  civil  or  rrimi 

"ai  !i,rr-  T“rer  ,imi,s  ■»  °»  •>*  *2™  “t 

conduct  of  civil  and  criminal  litigation  can  have  little  bearing  on  tl 
scope  of  congressional  investigatory  authority.  8  I  I  J 

The  fact  that  the  opinion  of  the  court  in  Kilboum  v  ThomfisM . . 

outmoded  is  perceivable  from  the  opinion  of  the  Court  of  Anneals  (,!, 
the  District  of  Columbia  in  Townsend  v.  United  States,"*  JffSU 
cerning  the  scope  of  a  congressional  investigation,  the  court  pointed  out 
that  a  legislative  purpose  may  be  presumed  and  that  the  “power  i. 
conduct  a  hearing  for  legislative  purposes  is  not  to  be  measured  hv 
recommendations  for  legislation  or  their  absence”.103  Again  bMnito'd 

Set VcTZ  %DisZki Court  of  the 

District  of  Columbia  indicated  that  the  collection  of  facts  by  a  congrcn 
sional  investigating  committee  may  cover  a  wide  field  and  need  not  he 
limited  to  securing  information  precisely  and  directly  bearing  oa  some 

u  Whkh  iS  contemP'ated  orL,, 

S22  '  Jw  U  f0Und  hat  the  Con«ress  couId  very  well  find  II 
necessary  and  desirable,  m  order  to  act  in  an  enlightened  manner 

become  acquainted  not  only  with  the  precise  topic  “involved  ip  pro, 

pective  legislation,  but  also  with  all  matters  that  may  have  an  indirect 
bearing  on  the  subject”.106 

In  a  decision  rendered  in  1946,  the  United  States  Supreme  Lint 
gave  indication  that  it  recognized  that  the  limitations  imposed  up^Ithe 
legislative  power  of  inquiry  by  Kilboum  v.  Thompson™  were  not  realis 
tic.  In  that  case,  Oklahoma  Press  Publishing  Co.  v.  Walling™*  the  Art 


99  Kilboum  v.  Thompson,  103  U.  S.  168  (1880) 

100  McGrain  v.  Daugherty,  273  U.  S.  135  (1927). 

101  Supra  note  99. 

102  95  F.  2d  352  (D.  C.  Cir.  1938). 

103  Id .  at  355. 

104  72  F.  Supp.  58  (D.  D.  C.  1947). 

106  Id.  at  61. 

106  Ibid. 

107  Sufina  note  99. 

103  327  V.  S.  186  (1946). 
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.nidistrator  of  the  Wage  and  Hour  Division  of  the  Department  ..i  •• 

„„l  issued  and  served  on  the  Oklahoma  company  a  subpoena  direct- 
lllK  the  production  by  the  company  £f  certain  of  its  records,  including 
„  fords  which  would  indicate  whether  or  not  the  company  had  a  suflicic^ 

..  lationship  to  interstate  commerce  to  bring  it  within  the  jur 
i ud  coverage  of  the  Fair  Labor  Standards  Act.  The  company  m  o^pj 
C.  the  subpoena,  contended  inter  alia,  that  at  least  pr 
ini'  jurisdiction  over  it  must  be  shown  before  it  could  be  'aw  u  y  r  - 
ulred  by  subpoena  to  produce  its  records.  The  <£ourt  rej  _ 

,, intention  of  the  appellant  company,  holding  that  P.rob^  “lltooena 
pirlsdiction  did  not  have  to  be  shown  in  order  to  validate  the ^  ^  ^ 

that  the  Administrator  had  jurisdiction  to  comPe  p  ,  . 

, .m  oments  in  order  that  he  might  determine  whether  the  fac |  showed 

i  hat  a  case  existed  within  the  jurisdiction  of  the  Fair 

*  CThe  (pourt,  then,  proceeded  to  liken  the  powers  of  the  Administra- 
L,  whkh  were  gkSted  .0  bin,  by  .be  Congress  to  the  "q^ton.1 
>  ,w«t  of  a  grand  jury  or  the  discovery  powers  of  a  court  of  eq  y. 
K  a  footnote  to  its  opinion  the  court plated  that  the 

;  and  Hour  Division  such  a  ot  Labor  Standards 

A^Sn^'  S^a^  he  ^i.  conducting  its  own  invesd- 
gations  fin  aid  of  *its  own  powers  j  From  this,  it  see 

iss  srus  - 

not  it  has  any  power  to  legislate.  clinreme  Court  is  cognizant 

Fmm  the  above,  it  can  be  seen  that  the  bup 

*  *■  - 

-sr  aiarsj  hz  » 

ihould  have  i  function  of  enacting  appronriate  and  necessary 

In  order  to  atd  it  n i  its tmM  of  enact  Iff  „ 

legislation.  There  should,  of  course,  oe  a  spim  u  h 
no  52  SUL *1066  (1938),  29  U.  S.  C.  J  211  <1946  *d>' 
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the  executive  and  legislative  branches  when  the  information  k  1  li 
given  lor  a  purpose  good  for  the  country  a,  a  whoh  tw,,.  b' 
it  seems  reasonable  to  suppose  that  the  framers  nf  th  n  lc.rmorf| 
wished  to  make  that  same  spirit  of  cooperation  V  r  the  Constit ut f«m 
gation  incumbent  upon  the  executive  branch.  ‘  ronst,tut,0,wjolil|. 

It  is  the  feeling  of  the  writer  that  should  a  case  uerhans  thrJ^I 
contempt  proceeding  involving  the  head  of  an  executive  7  7°"K  ’  * 
agency,  reach  the  courts,  credence  would  be  given  to  th^  ''1’ 

of  the  legislative  branch  and- that  the  cascs  cited^n  ^  0'’1''"1; 

Attorney-General  Jackson  would  not  be  deemed  ^>7/7  T"?"  °f 
another  way,  it  is  submitted  that  the  aforementioned  state  "  I 
Attorney-General  falls  and  with  it  falls  the  second/,  /  °  ' 

the  executive  branch.  CC  d  8  1  arKument  of 

Conclusion 

In  summary,  the  foregoing  discussion  holds  that  the  “nr^ 
gument  of  the  executive  can  be  countered  hr,  j  recedenU  ar 

the  legislative,  about  as  numerous  and  strong  as^thoVoni^0^1 
branch.  Even  if  the  reader  feels  that  the  argument  frL  the  .exee,,"w 
not  favor  the  legislative  as  much  as  it  favlrs  .h!  preced,;nt  (|"- 
the  claim  of  Congress  that  it  has  the  T'  "' 

..precedent  in  its  favor  by  enactment  of  appropriate  leirishti  ° 
been  successfully  countered  by  the  executive  It  is  furthor^sub^, I  't 
that  the  second  or  legal  arguriient  of  the  executive  br  inrh  ^  f  ,  <M 
cepted  as  true  by  the  public  and  thp  nr#»-  •  . 1  *  generally  a< 

authorities  cited.  press’  ,s  not  supported  b/ihr 

.  .n.uM 
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THE  POWER  OF  THE  EXECUTIVE  TO  WITHHOLD  IN¬ 
FORMATION  FROM  CONGRESSIONAL 
INVESTIGATING  COMMITTEES 

The  power  of  congressional  committees  has  become  one  of  the  most 
Controversial  subjects  of  our  day.  It  has  received  widesprea  pu  ici  y  in 
television,  radio  and  the  press,  and  the  problems  created  y  ongeess 
power  to  investigate  are  the  object  of  increasing  study  by  lawyers  an  y 

the  courts.1 

The  functions  of  congressional  committees  include:  the  securing  of 
Information  to  enable  Congress  to  legislate  wisely;  the  examining  of 
activities  of  administrative  agencies  in  their  implementation  of  the  aws> 
ind  the  scrutinizing  of  the  expenditure  of  public  funds.  When  engage 
In  one  or  more  of  these  activities,  a  committee  may  summon  witnesses 
and  require  their  testimony  under  threat  of  contempt  proceedings. 

Article  I,  Section  I,  of  the  Constitution  placed  “all  legislative  Powers” 
In  a  Congress  consisting  of  a  Senate  and  House  of  Representatives.  The 
Constitution  is  silent  as  to  the  power  of  Congress  to  compel  witnesses  to 
testify  or  be  cited  for  contempt.  But,  the  power  itself  is  one  of  the  in¬ 
herent  rights  of  a  legislature.  If  kept  within  proper  bounds,  it  is  an 
attribute  of  the  power  to  legislate.”2  The  effective  contempt  statute 
originated  in  1857  and  is  very  similar  to  the  law  in  effect  today.8 

Considerable  attention  has  been  given  to  the  Fifth  Amendment  as  it 
relates  to  congressional  investigations.4  Quite  distinct  problems  arose 
during  the  Army-McCarthy  hearings  over  the  power  of  a  committee  to 
require  members  of  the  executive  department  to  produce  requested  in¬ 
formation.  Basic  to  this  issue  is  the  effect  of  the  doctrine  of  separation  of 
powers  on  the  investigative  powers  of  Congress. 

i  One  of  the  bettej-  recent  studies  is  represented  in  the  Symposium  on  Congressional 

Hearings  and  Investigation  in  14  Fed.  B.J.  3-181  (1954). 

t  McGrain  v.  Daugherty,  273  US.  13S,  161  (1927).  Cf.  Kilbourn  v.  Thompson,  103 

US.  168  (1880).  . 

*  11  Stat.  1SS  (1880),  2  US.C.  8  192  (1952).  The  provision  presently  reads:  Refusal 

Of  witness  to  testify.  Every  person  who  having  been  aummoned  as  a  witness  by  the 
authority  of  either  House  of  Congress  to  give  testimony  or  to  produce  papers  upon  any 
matter  under  inquiry  before  either  Houae,  or  any  joint  committee  ...  or  any  committee  of 
,it  her  House  of  Congress,  willfully  makes  default,  or  who,  having  appeared,  refuses  to 
.„,wer  any  question  pertinent  to  the  question  under  inquiry  shall  be  deemed  guilty  of  a 
misdemeanor,  punishable  by  a  fine  of  not  more  than  $1,000  nor  leas  than  $100  and  imprison¬ 
ment  in  a  common  jail  for  not  less  than  one  month  nor  more  than  twelve  months. 

4  Huard,  The  Fifth  Amendment— -An  Evaluation,  42  Georgetown  L.J.  345  (1954). 
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The  Problem 

thp^  A^anUar^  John  G.  Adams,  Counselor  for  the  Department  pi 

L  ch*rges  “d  "»m«rcharges  between  the  AraiyP.rt 
JOSgp.h  f  <*  Wisconsin.  At  .  beating  oi  a^ftc ...  I 

n,r.  T  -investigating  the  various  accusations,  Mr.  Adams**. 

1?n,  ^  ^*e  na^ure  °f  these  discussions.  His  counsel  Mr  Welch 

replied  that  he  had  been  ordered  not  to  testify  concerning  the  nJS 

Mr  Adams  W3S  instructed  to  furnish  the  Subcommittee  with  a  written' 
communication  concerning  this  decision.*  In  response,  a  letter  b,  11 
resident  Eisenhower  to  the  Secretary  of  Defense  was  presented  to  the 
u  ommittee  together  with  a  memorandum  from  the  Attorney  Giferal 

d^^e  ?n,drnt’S  a?°n'  In  his  ,etter-  the  President^ assumed 
.  .  P®  sibihty  for  withholding  the  information  sought.  In  |oini 

so,  he  raised  anew  a  persistent  and  perplexing  problem.  ■  ™ 

Separation  op  Powers 

In  separate  Articles,  the  Constitution  provides  for  three  branchM 
government.  The  First  Article  gives  to  Congress  “all  legislative  Her! 
herein  granted  ,  the  president,  by  the  Second  Article  is  givehT^I 
executive  Power”;  and  the  Third  Article  states  that  “the  judidal  Pow« 
of  the  United  States”  shall  be  vested  in  the  Supreme  Court  and  siSin- 

Committee  on  Go—  °4^ 

•Hearings  before  Senate  Special  Subcommittee  on  Investigation?  of  Mi-  r  |  I 

jsrs.'ssr* “ s- R"' -  •sfa 

sr  <*  ■ — — - -  4* 

B!“USt  ‘l  u  t“entlal  ‘°  effident  and  e£fective  administration  that  employees  *lM U 

strr -zz?  ;r  „r 

'ZSTJ'LZ?:.  “  -»">»■  -  *>”»  . . 

ties  and  duties  under  the  Constitution.  This  sep^tion'is toe' ew  " ( 
arbitrary  power  by  any  branch  of  the  Government."  “erase  °f 

k.'-S 


EXECUTIVE  PRIVILEGE 


22® 


fcrior  courts  as  Congress  may  establish.  The  doctrine  of  separation  of 
lowers  i>a«  as  its  essential  aim  the  maintenance,  to  the  extent  feasible, 
Independence  of  judgment  and  action  within  each  br  nch  of  government. 
Except  as  authorized  by  the  Constitution,  no  one  of  the  three  branches  is 
1  to  encroach  upon  another.  In  this  manner  a  dangerous  concentration  of 
lowers  was  sought  to  be  avoided,  and  governmental  functions  were  re- 
tained  by  those  departments  best  qualified  to  exercise  them. 

Madison  states  in  The  Federalist : 

.  .  The  accumulation  of  all  powers,  Legislative  Executive,  and  Judiciary,  in  the 
mine  hands,  whether  of  one,  a  few,  or  many,  and  whether  hereditary,  self-ap¬ 
pointed,  or  elective,  may  justly  be  pronounced  the  very  definition  of  tyranny. 
Were  the  Federal  Constitution,  therefore,  really  chargeable  with  this  accumula¬ 
tion  of  power  .  .  .  having  a  dangerous  tendency  to  such  an  accumulation,  no 
further  arguments  would  be  necessary  to  inspire  a  universal  reprobation  oi  tne 

system.* 

I  In  continuing,  he  demonstrated  that  the  doctrine  does  not  mean  that 
each  branch  should  be  antagonistic  to  the  others,  but  that  cooperation  be- 
I  tween  them  was  essential  for  successful  government.10  It  is  interesting  to 
*  note  that  Madison  felt  the  legislative  department  had  the  easiest  road  to 
I  encroachment  on  the  other  branches  of  government. 

The  Legislative  department  derives  a  superiority  in  our  Governments  from 
other  circumstances.  Its  constitutional  powers  being  at  once  more  extensive, 
and  less  susceptible  of  precise  limits,  it  can,  with  the  greater  facility,  mask, 
under  complicated  ...  and  indirect  measures,  and  the  encroachments  which  it 
makes  on  the  coordinate  departments.  It  is  not  unfrequently  a  question  of  real 
nicety  in  Legislative  bodies,  whether  the  operation  of  a  particular  measure  will, 
or  will  not  extend  beyond  the  Legislative  sphere.  On  the  other  side,  the  Execu¬ 
tive  power  being  restrained  within  a  narrower  compass,  and  being  more  simple 
in  its  nature,  and  the  judiciary,  being  described  by  landmarks,  still  less  uncertain, 
projects  of  usurpation  by  either  of  these  departments  would  immediately  betray 

and  defeat  themselves.11 

To  legislate  and  to  appropriate  money  for  governmental  expenditures, 
Congress  must  be  informed  of  the  activities  of  the  executive  branch. 
Comity  and  reasonableness  on  the  part  of  the  executive  is  necessary  for 
orderly  government.  Yet,  it  would  seem  obvious  that  Congress  may  not 

«  For  «  review  of  the  doctrine  as  applied  in  the  United  States  and  abroad 

■*e  Vanderbilt,  the  Doctrine  of  the  Separation  of  Powers  and  its  Present-Day  Significance 

(19S3). 

»  Madison,  The  Federalist,  No.  46,  p.  334  (Dawson  1888) . 

i°  Madison  observed  that  none  of  the  state  governments  in  existence  at  that  time  applied 
the  doctrine  literally. 

ii  Madison,  The  Federalist,  No.  47,  p.  344  (Dawson  1888). 


230 


EXECUTIVE  PRIVILEGE 


i",'T“r  heId  by  ««““ve  *. 

research  data,  proposed  ODinionc'0^  ^  nfl  ^on®ress  mi*ght  also  demand 
Justices.  mate?a.1  °f  Supreme  Co"r« 

failed  to  recognize  a  discretions™  •  °n.gre^s  and  its  committees  have 

formation  from  the  legislative  branch  “  'Iecutiv'  >°  withhold  in 

CONGKESSIONAL  INACTION  AND  THE  PRECEDENT  ArcUMENT  ■ 

"qM!,ed  *  c»4>. 

of  the  memorandum  from X  Attorney  ^neTTn  ™S  iS  tbe 
President's  letter  to  the  Secretary  of  Defend AXr fc,a^0l”'>an,'ef 1 I* 
Of  the  validity  of  the  President’s  action  tb~  Aft  I  a  short  statement 

General  cited  previous  instances  of  the’re^u^lTnTe  e™  °/- the  Att#ey 
information  requested  by  Coneress  the  executive  to  furnish 

The  House  of  Representatives  ’in  ‘  1792  autho  •  a  'S 

inquire  into  the  causes  of  a  failure’ of  an  a  3  committe«  to 

St.  Clair.  In  the  process  ofTh  T  ^  “ “<*  G<4>' 

executive  branch  to  furnish  naoers  nerfaim  '  !h  F0mmittee  asked  (hr 
ington,  with  his  cabinet,  came  to  the'  eoncSn  Wa  " 

fSAt  **  iostitute  4 

to  communicate  such  papers  as  the  nuhliV  ^  a  Ird’tflat  executive  ought 
refuse  those,  the  disclosure/  whi^  wouS' i„£ '  and 

to  exercise  a  discretion.  Fourth  that  neither  tL  ^  Publ,c;  consequently  were 
ri?ht  to  call  on  the  Head  of  a  Denartmeni  t  COmjmittee  »®r  'he  House  haja 

to  SnL^“^  of  his  power  to  refl 

recent  book  points  out-  “At  the  T  lnvestigating  committee.  As  a 
Cabinet  agreed  rha,“ ' tols^e  sTnaS  r^  "° «"><«»ersy,  ferlj 
was  no,  a  pap,,  which  migh“  «  fc  SZrhl'^  “f' ™d'  'Th- 
April  4,  the  President  directed  the  CzL’^T1'  Accordingly,  M 

House  committee  the  records  it  desired  ’"»  net,  War  t0  a>  ^fore  the 
sional  committees  were  not  resolved  s  Other  requests  by  congres- 

following  incidents  hlX  A«i^v  c"Ch  f”  amtalbl'  The 

trative.14  ^  General  s  memorandum  are  illu$9 

- <*-  '«*»■  4 

s  jsisr"'  d™”*  •*  ,ot  n*,,*,  Pw  l0  F  .1 

■  /.  #S[ 
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Type  0/  Document  Refused  _ 

Senate  Res.  231  <hrectin«  Senate 

sssrss  S5**--  opposition  *  j. 

EA?o~ ral  and 

Ss^Srio^umish  raw  files  approved  by  At- 

General  Bradley  refused  to  divulge 
President  and  his  advisors  to  combine  Senate  foreign  tee 

lations  and  Armed  Services  Committees.  {use  t0 

President  Truman  directed  Secretary  o  S  ate  o refuse  to 

Senate  Internal  Security  Subcommittee  t  P 

views  of  foreign  service  officers. 

Acting  Attorney  General  Perlman  Wc 
complying  with  requests  for  inspection  of  Department 

Justice  files  by  Committee  on  J‘jd,cl»pr-  honored 
Request  on  open  cases  would  not  b 

Status  reports  will  be  furnished. 

As  to  closed  cases,  files  would  be  made  available. 

AU  FBI  reports  and  confidential  information  would 

not  be  made  available. 

As  to  personal  files,  they  are  never  disclosed. 

President  Truman  instructed  Secretaiy  °L^e  ‘files*  on 
hold  from  Senate  Appropriations  *u  t0 

loyalty  and  security  invest.gations  of  employe^  faP 

In  replying  .0  .he  precedent  argument,  ‘be 
most  strongly  on  the  numerous  ins  to  a  reqUest  or  subpoena.18 

ments  have  furnished  information  in  p  -  effective  measures  to 

But  up  ,0  the  ,?rCT' fh  hs  “e^uesTv  by  the  executive  branch  when  the 
informatituTrequested  has  been  freely  produced.  There  have,  how- 
ever,  been  some  attempts  in  this  d^ctl«ap  d  one  George 

rr^.^sS^ToT'lfirma.ion.  The  Senate  Judiciary  Committee 

15  100  ConK.  Kcc.  6623  (1954).  2216-2221  (1886). 

■  a  Elaborate  instances  are  given  in  17  Cong.  Rec. 


Date  _ 

February  22,  1950 

March  27,  1950 

May  16,  1951 
January  31,  1952 
April  22,  1952 

April  3,  1952 
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asked  the  Attorney  General  to  supply  it  with  all  information  on  Duskin’s 
conduct  in  office.  The  Attorney  General  replied  that  the  President  did  not 
consider  “that  the  public  interest  will  be  promoted  by  a  compliance  *ith 
said  resolution  and  the  transmission  of  the  papers.  .  .  .  ”1T  This  set  off  a 
lengthy  congressional  debate  on  the  power  of  the  executive  to  refuse  to 
furnish  such  information.  A  majority  and  minority  report  was  issued 

on  a  resolution  condemning  the  Attorney  General  for  his  refusal  to 
furnish  the  information  requested.  9 

The  majority  was  of  the  opinion  that  a  congressional  committee  could 
demand  any  information  it  desired  of  the  executive.  Senator  Wilson  of 
Iowa  complained  bitterly  of  the  Administration’s  action:  1 

...  we  must  look  elsewhere  than  in  the  field  of  public  interest  for  the  true  reason 
for  this  most  extraordinary  position  of  this  administration.  ...  He  now  confouifl 
the  public  interest  with  the  partisan  interest  of  his  administration _ The  ad¬ 

ministration  has  discovered  that  it  has  secrets,  and  glass  doors  are  no  longer  used 
Its  manipulation  of  official  patronage,  in  violation  of  its  own  declarations  in  favor 

of  better  methods,  has  made  it  the  custodian  of  official  files  which  it  has  not  the 
courage  to  disclose.18 

It  is  difficult  for  the  president  to  refute  this  approach  to  the  probleJB 
unless  he  makes  public  the  information  involved.  This,  of  course  is  aJ  I 
feasible  if  disclosure  would  truly  be  against  the  public  interest.  In  the 
Duskin  case,  even  the  minority  report  denied  the  President’s  authorial 
to  withhold  any  document  other  than  his  private  papers.'* 

Although  the  Senate  adopted  the  face-saving  resolution  condemniMl  I 
the  Attorney  General,20  the  President  prevailed,  for  no  information  WM 
Duskin’s  dismissal  was  furnished,  and  Cleveland’s  nomination  of  hji  I 
successor  was  confirmed  by  the  Senate. 

Again,  during  the  Theodore  Roosevelt  Administration,  the  executissl  I 
was  challenged  by  the  legislative  branch.  The  Senate  adopted  a  resoblH 
tion-  directing  the  Attorney  General  to  inform  it  whether  certain  legS 

17  17  Cong.  Rec.  22 13  (1886). 

,K  Id.  at  2295. 

>»  The  majority  and  minority  reports  are  in  7  Sen.  Mi*.  Documents  232  (1893) 

Mmonty  admit,  once  for  all,  that  any  and  every  public  document  paper,  or  record  I 

the  ales  of  any  Department,  or  in  the  possession  of  the  President,  relating  to  any  subtil 

w  atever,  over  which  either  House  of  Congress  has  any  grant  of  power,  jurisdiction  ill 

control  under  the  Constitution,  is  subject  to  the  call  or  inspection  of  either  House ’for  I 

“  the  "crc,se  of  lU  Constitutional  powers  and  Jurisdictions."  17  Cong.  Rec.  22tj'ff“ 
(1886).  $1 

20  17  Cong.  Rec.  2810  (1886). 

S.  Res.  240,  60th  Cong.,  2d  Sess.  (1909).  See  4J  Cong.  Rec.  452  (1909).  1 
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proceedings  had  been  taken  against  the  United 

■nd  if  not  the  reason  for  inaction.  I  ,  d  him  there  was  no 

Roosevelt  said  the  Attorney  General  had  mfo  e 

ground  for  legal  action,  and  the  Senate  had  been  given 

formation.  He  stated  further.  Attorney  General 

.  .  .  I  feel  bound,  however,  to  edd  the  dehcelle  foe  o  lUtement  of  hie 

not  to  respond  to  thee  portion  cl  the  trnolut.0.  „  it  to  be  within 

reason  for  nonaction.  I  have  done  character  to  the  head  of  an 

the  authority  of  the  Senate  to  Pve  dijecUons  >f  ct ««  ^  ^  Heads  of 

executive  department,  or  to  demand  to  Constitution,  and  to  laws  passed 

the  executive  departments  are  ^  d  t0  the  directions  of  the  Presi- 

by  Congress  in  pursuance  of  the  Constitut  <  h  tever « 

dent  of  the  United  States,  but  to  no  other  direcUon  wnate 

The  Senate,  having  been  unable  !j°  getJ;|!e  v^ox'smith,  Head  of  the 
torney  General,  thereafter  summoned  er  Committee  on  Judiciary. 
Bureau  of  Corporations,  to  appear  befor  .{  he  did  not  at 

When  he  appeared,  the  committee  inform  the  Senate  would 

once  transmit  the  papers  and  docum  q  ^  president  and  the 

order  his  imprisonment.  Mr.  Smith  rep  hi  and  defied 

latter  ordered  him  in  writing  to  turn  the  papers  over  to  n  , 

the  Senate  to  do  its  worst.23  .  from  two  heads  of  depart- 

Thwarted  in  its  efforts  to  obtain  the  . 

ments  there  was  introduced  the  following  Sen«e  resolutio  ^  ^  ^  ^ 

“Resolved  by  the  Senate,  That  any  an  P  h  Government,  relating 

ord,  or  copy  thereof,  on  the  file3  of,  ^^  has  any  grant  of  power,  jurisdic- 
to  any  subject  whatever  overwhichCgr  ;nf0mation  relative  thereto 

tion  or  control,  under  the  Constitution  yment  subject  to  the  call  or 

within  the  possession  of  the  officers  of  P  -  Ututionai  powers 

inspection  of  the  Senate  for  its  use  in  the  exercise  oi 

During  the  prolonged  debate  that  followed  Senator  Bacon »  of  GwPJ 
’pSdent  »oX'  hid  ’f  dnp«r.mh.t  may  «*m  to  dew^”  *» 
committed  to  the  Judiciary  Committee  where  it  died. 

liln.  an,,  c««. 

24  43  Cong.  Rec.  839  (1909). 

25  Id.  at  846. 

2«  Id.  at  3740. 
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an  *?J™ lg  course  ot  debate  °n  the  resolution,  Senator  Bacon  advanced 
toother  of  the  arguments  supporting  the  right  of  Congress  to  demand  aal 

per  from  the  executive  departments.  In  discussing  the  creation  and 
maintenance  of  such  departments,  he  said:  “Congress  creates  them 

SlT  elUP°n  thCm  CVery  P°Wer  Which  they  have;  Congress  can 
uue  from  them  their  power  or  can  give  more  power.  It  can  create  other 

departments  and  it  can  destroy  those  which  exist.”27 

He  implied  that  because  Congress  could  abolish  the  various  depart¬ 
ment,  it  had  complete  authority  other  them— including  the  right  to  de¬ 
mand  any  information  in  their  possession.  The  answer  of  the  executi  J! 
to  this  reasoning  is  that  the  separation  of  powers  doctrine  established  bl 
the  Constitution2*  places  responsibility  for  executive  departments  in  tkl 
President  and  forbids  Congressional  control.  In  a  message  to  the  Senate 
in  1886,  President  Cleveland  said:  g  1 

.  .  though  public  officials  of  the  United  States  might  be  created  by  laws  enarr  J 
by  the  two  Houses  of  Congress,  this  fact  did  not  necessarily  subject  their  offices 

created8 'forX  ““  COntrary’  that  “tl>ese  instrumentalities  were 

created  for  the  benefit  of  the  people,  and  to  answer  the  general  pumTses  d! 

government  under  the  Constitution  and  the  laws;  and  that  theyTre  u3 

encumbered  by  any  hen  in  favor  of  either  branch  of  Congress  growLe  out  of 

of  iL?rncJe“;»n  Unembarrassed  an>’  ^ligation  to  the  Senate  as  the  prJ 

/iJhir]TiS,roiLh5St0r3l  °f  Seui0n  136  °f  the  LeSMative  ReorganiM 

tton  Act  of  1946  demonstrates  that  Congress  has  been  aware  of  the  Con 

2k  'hTlPZ  r  mV0,Ved-  SeCti°n  136’  entitIed  Legislative  O^M 
stgkt  by  Standing  Committees  of  Government,  reads  as  follows :  I 

To  Assist  the  Congress  in  appraising  the  administration  of  the  laws  and  in 
v  eloping  such  amendments  or  related  legislation  a*  if  j  S  ,n 
commiuee  .1  th.  S,„»t  ,„d  S  H„“  „ 

continuous  watchfulness  of  the  eaeeutioo  he  th.  ,pre5ema'Kes  'hall  etercise] 
cerned  of  any  laws,  the  subject  matter  of  which  is  wfthKe” iurildirf ' Z'Z  C°w  j 

The  word  watchfulness  was  not  the  language  recommended  hv  tkJ 
r'P°rt  ">  "*  House  of  Representative.  that  report, w^j 

27  Id.  at  843.  -  | 

stsssr  “  *  —  -  * -  * 

Cleveland,  The  Independence  of  the  Executive”  in  u*  r, 

(1904).  C  tXCCUtlVC»  m  h*  Presidential  Problems  62 

80  60  Stat.  832  (1946). 
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recommended  “That  the  standing  committees  of  both  Houses  be  em¬ 
powered  to  carry  on  continuing  review  and  oversight  of  legislation  and 

agencies  within  their  jurisdiction - ”S1  The  report  said  that  although 

a  separation  of  powers  was  established  by  the  Constitution,  it  was  not  in¬ 
tended  that  each  branch  would  go  its  own  separate  way.  “Each  year  the 
gulf  between  Capitol  Hill  and  the  departments  widens.”"  Legislative 
supervision  was  thus  necessary.  It  was  stated  by  Senator  La  Follette: 

Congress  has  long  lacked  adequate  facilities  for  the  continuous  inspection 

and  review  of  administrative  performance. 

Armed  with  the  power  of  subpoena  and  staffed  with  qualified  specialists 

in  their  respective  provinces  of  public  affairs,  these  committees  would  conduct 
continuous  review  of  the  activities  of  the  agencies  administering  laws  originally 
reported  by  the  legislative  committees.83 

These  proposals  were  forcefully  challenged  by  Senator  Donnell  and 
other  Senators  on  the  ground  that  review  of  administrative  agencies  im¬ 
plied  Congressional  authority  over  the  executive  departments.  The  word 
review  was  changed  to  watchfulness .S4  At  that  point  it  seemed  that  Con¬ 
gress  was  aware  of  the  executive  department  as  an  equal  branch  of  gov¬ 
ernment.  Senator  John  McClellan  of  Arkansas,  however,  offered  an 
amendment  aimed  at  giving  investigating  committees  the  power  to  sub¬ 
poena  the  heads  of  executive  agencies.  He  also  wanted  the  contempt 
statute36  to  apply  to  these  proceedings.3®  This  amendment  was  defeated 

after  very  little  debate  by  a  voice  vote.37 

In  1948,  the  controversy  between  the  legislative  and  executive  branches 
almost  reached  a  climax.  The  House  Committee  on  Un-American  Activi¬ 
ties  released  a  report  which  charged  that  Dr.  Edward  Condon,  Director 
of  the  Bureau  of  Standards,  was  a  weak  link  in  national  security  and 
requested  the  Secretary  of  Commerce  to  turn  over  his  personnel  file,  in¬ 
cluding  the  FBI  report  on  him.  This  was  refused.  On  March  13,  1948, 
President  Truman  issued  a  directive  forbidding  all  executive  departments 
and  agencies  to  furnish  information  or  reports  concerning  loyalty  of  their 
employees  to  any  court  or  congressional  committee,  until  the^  president 
had  determined  what  response  would  be  in  the  public  interest. 

31  J.  Rep.  No.  1011,  79th  Cong.,  2d  Sess.  (1946). 

32  Ibid. 

33  Sen.  Rep.  No.  1400,  79th  Cong.,  2d  Sess.  6  (1946). 

34  92  Cong.  Rec.  6445-7  (1946). 

35  11  Stat.  155  (1880),  2  U.S.C.  $  192  (1952). 

36  92  Cong.  Rec.  6565  (1946). 

37  Id.  at  6566.  .  D 

3«  Confidential  Status  of  Employee  Loyalty  Records,  Exec.  Dir.,  13  Fed.  Reg.  1359 

(1948). 
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•  ,Althejame  time  the  Condon  reP°rt  appeared,  Congressman  Hoffman 
introduced  a  resolution  which  had  as  its  purpose:  \ 


.  .  .  to  make  available  to  any  and  all  standing,  special,  or  select  committee*!  I 
information  which  may  be  deemed  necessary  to  properly  perform  the  Hut  ini 
delegated  to  them  by  the  Congress.3® 


The  resolution  passed"  and  the  House  had  done  something  which  none 

ot  the  seventy-mne  previous  Congresses  would  do-it  met  the  issue  lead 

on.  The  resolution  went  to  the  Senate  Committee  on  Expenditures  in  the 

xecutive  Department  from  which  it  was  never  reported  out,  and  thus 

it  died.  Had  it  become  law,  what  could  be  done  if  an  agency  head  refused 

the  president  s  direction,  to  produce  certain  information  demanded H  a 

congressional  investigating  committee?  Presumably,  the  issue  wouf'bc 

se  t  ed  by  a  court  decision  holding  the  act  unconstitutional.  By  eiMct- 

ment  of  the  law  an  attempt  would  have  been  made  to  subordinate  the 

executive  to  the  legislative  branch  of  government.  The  separation!  of 

powers  established  by  the  Constitution  can  be  changed  only  on  colti- 
tutional  amendment. 

Assuming  that  the  law  was  upheld,  what  action  could  be  taken  agalist 
the  president  of  he  obtained  the  reports  and  refused  to  give  them  over> 
It  was  admitted  by  the  resolution’s  proponent,  Mr.  Hoffman,  thatlhe 
president  could  not  be  held  in  contempt.-  The  reason  given  for  this  fas 
hat  the  legislative  branch  has  no  authority  over  the  president  of  the 
l  nited  States.  Inder  the  Constitution,  impeachment  would  be  the  onlv 
course  open  to  Congress.  It  is  improbable  that  impeachment  proceedings 
would  develop  in  an  instance  of  this  nature,  but  if  they  are  the  solutln 
there  appears  to  be  no  need  for  the  law.  Mr.  Hoffman  thought  the  presi¬ 
dent  would  not  dare  to  withhold  information  in  the  face  of  this  legislation 
because  public  opinion  would  be  against  such  action.  The  president  How¬ 
ever,  is  answerable  to  public  opinion  in  either  case,  and  it  is  doubtful 

1 7^1  Presence  t*le  act  would  substantially  strengthen  the  posidln 

of  Congress.  •■■IhB 

The  basic  practical  weakness  of  the  congressional  position  is  that,  even 
with  applicable  legislation,  the  president  need  be  moved  only  by  impeach¬ 
ment  proceedings.  The  head  of  any  executive  department  need  meeplv 

"  'H 

**  H  J  f!S  80,h  Con*’  2d  Sess  f194*)-  Mr.  McCormack  indicated  the  punier 
of  the  resolution  when  he  stated:  “We  have  a  right  to  express  our  views,  but  we  havelm 


right  to  force  them  on  the  Executive,  because  if  we  use  force  it  means  that  the  Executive 


becomes  completely  subject  to  the  Legislature. 

40  94  Cong.  Rec.  5822  (1948). 

41  Id.  at  5706. 
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of  the  executive,  although  it  came  exceeding  y  c  ose  cutive  the  jaw 

trol  in  1948.  If  Congress  did  attempt  so  to  limit  t 
would  be  futile  both  on  a  Constitutional  and  a  practical  basis. 

The  Legal  Argument 

The  second  support  of  the  executive  position  « 

ttat  no  case  has  been  found  which  directly  applies  to  the  problem 

'“The  contention  that  heads  ot  executive  departments  are  answerable  to 
( Vmpress  was  met  and  disposed  of  in  1803  in  the  case  of  Mar  bury  v. 
Madison .«  In  that  decision,  Chief  Justice  Marshall  made  this  statement 

which  is  still  the  law  today : 

By  the  Constitution  of  the  United  States,  the  president  is  invested  with  certain 

important  political  powers,  in  the  exercise  of  which  he  K  to  use  1 *  ™ 

tion,  and  is  accountable  only  to  his  country  in  his  po  authorred 

own  conscience  To  aid  him  in  the  performance  of  these  duties,  he  «  » 

”t"uch  their  ....  m  hi.  ud  "““‘“J 

of  the  manner  in  which  executive  discretion  may  be  used,  still I  there  exist is. 

ran  exist  no  power  to  control  that  discretion.  The  subjects  are  political.  They 
respect  the  nation,  not  individual  right,  and  being  entrusted  to  the  executive, 
the  decision  of  the  executive  is  conclusive.44  [Emphasis  supplied.] 

The  Court  held  that  it  could  not,  by  political  action,  attempt  to  usurp 
the  executive  powers.  It  also  determined  that  presidential  associates, 
necessary  to  his  performance  of  executive  functions,  are  answerable  to 
him  and  act  by  his  authority  alone.  They  cannot,  therefore,  be  under 
the  authority  of  the  courts  or  of  Congress,  but  are  merely  provided  for 

by  Congress  to  aid  the  Executive.  .  _  .  . 

The  main  legal  arguments  of  the  executive  are  found  in  the  Opmtons 

oj  the  Attorney  Generals.  These  opinions  are  naturally  limited  to  up¬ 
holding  the  executive  position. 

i*~F^Texainple  of  this  approach  see  Wolldnson,  Demands  of  Congressional  Committees 
for  Executive  Papers,  10  Fed.  B.J.  233-240.(1949). 

«»  1  Cranch  137  (US.  1803). 

**  Id.  at  165-166. 
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Ir.  1905,  the  Secretary  of  Commerce  and  Labor  asked  “To  what  extent 
and  upon  what  grounds  may  the  Secretary  decline  to  furnish  official 
records  of  the  Department,  or  copies  thereof,  or  to  give  testimony  1  a 

cause  pending  in  court?”"  [Emphasis  supplied.]  The  Attorney  Genlral 
answered : 

...  I  am  of  opinion  that  .  .  .  you  may  properly  decline  to  furnish  official  reclrds 
of  the  Department,  or  copies  thereof,  or  to  give  testimony  in  a  cause  pending 
m  court,  whenever  in  your  judgment  the  production  of  such  papers  or  giving 
of  such  testimony  might  prove  prejudicial  for  any  reason  to  the  Government  or 
to  the  public  interest**  [Emphasis  supplied.] 

Although  the  Attorney  General’s  opinion  relates  to  the  withholding  of 
information  from  a  court  and  not  from  a  Congressional  Committ«*(  an 
analogy  may  be  drawn.  By  examining  judicial  holdings  with  regar clto 
the  executive  privilege  in  court,  it  is  possible  to  determine  the  probable 
decision  in  a  case  involving  proceedings  for  contempt  of  Congress  agtlist 

a  head  of  an  executive  department.  As  stated  above,  there  is  no  case 
directly  in  point. 

In  United  States  v.  Reynolds 47  it  was  argued  that  Congress  had  by 
statute4"  recognized  that  the  head  of  each  department  has  control  of  the 

records  of  his  department.  The  theory  was  merely  mentioned  in  the 
opinion  and  the  issue  was  not  decided.49  .aH 

The  courts  have  repeatedly  held,  under  the  statute,  that  the  depart¬ 
ments  can,  in  a  suit  between  private  individuals,  withhold  their  records 
as  confidential  when  so  classed  by  departmental  regulations.60  The  riait 
of  the  Army  to  refuse  to  disclose  confidential  information  the  secrecy 
of  which  it  deems  necessary  to  national  defense,  is  indisputable.61 

48  25  Ops.  Att’y  Gen.  526,  327  (1905). 

48  Id.  at  331.  ‘-m 

47  345  U.S.  I  (1953). 

48  Rev.  Stat.  }  161  (1875),  5  U.S.C.  »  22  (1952):  “The  head  of  each  department  Is 

authorized  to  prescribe  regulations,  not  inconsistent  with  law,  for  the  government  of  his 
department,  the  conduct  of  its  officers  and  clerks,  the  distribution  and  performance  of  its 
business,  and  the  custody,  use,  and  preservation  of  the  records,  papers,  and  property  2- 
pertaining  to  it.”  * 

49  345  U  S.  at  6  n.  9  (1953).  ; 

00  Boske  v.  Comingore,  177  U.S.  459  (1900);  Touhy  v.  Ragen,  180  F.2d  321  (7th 

1950),  aff’d,  340  U.S.  462  (1951);  Ex  parte  Sackett,  74  F .2d  922  (9th  Cir.  1935)*  In  tc> 
Lamberton,  124  Fed.  446  (W.D.  Ark.  1903)  ;  In  re  Huttman,  70  Fed.  699  (D  Kan  1W|T 
51  United  States  v  Reynolds,  345  U.S.  1  (1953);  Fireman’s  Fund  Indemnity  Co  v 
United  States,  103  F.  Supp.  915  (N.D.  Ha.  1952);  Firth  Sterling  Steel  Co.  v.  Bethlehem 
Steel  Co.,  199  Fed.  353  (E.D.  Pa.  1912)  ;  but  cf.  In  re  Grove,  180  Fed.  62  (3d  Cir.  1910) 

See  also  Philos,  Executive  Privilege  and  the  Release  of  Military  Records,  14  Fed.  B.J.  Jgjj 
X 1954) . 
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In  Boske  v.  Comingore 62  the  court  jjje  regulation)  informa- 

Revenue  Collector  to  withhold  (under  *  y  g  te  court.  in  dis- 

tion  forming  a  part  of  the  B^^/^J^Court  said:  “Reasons  of 
allowing  a  holding  of  contemp  ,  necessity  in  the  interest  of  the 

public  policy  may  well  have  suggest  recordys’  in  the  offlces  of  col- 

Government,  of  not  allowing  access  1  .  .  be  directed  by  the  Secretary 
lectors  of  internal  revenue  e*ce£  h|  little  difficulty  upholding  the 
of  the  Treasury.  M  Thus,  the  ^ an  n  eding  under  the  sta- 

executive’s  privilege  when  invoked  in  a  court  P.^  by  the  legisla_ 

tute.64  Since  the  statute  seems  merely *  should  uphold  the  executive’s 
ture  of  the  executive  s  position,  th  dl  Having  limited 

position  in  regard  to  congress.ona  committee^  §  there  secms  t0 

the  judiciary  under  the  doctrine  o  seP  i  t0  the  legislature 

be  no  reason  that  the  same  VS?  execuUve  Lelfeves  to  be  prejudicial 

with  regard  to  information  which  the  executive  Dene 

to  the  public  interest.  ,  .  ,  courts  have  never  had 

The  cases  are  illuminating  in  inst  a  head  of  an  execu- 

"£5  xh™ can  punish  p 

persons  for  conte^  and^eS held  that  Congress  has  implied  power 

to  compel  private  persons  to  give  gtimonyto  enable  ^eldthat  awitness 
its  legislative  function  under  he  Constitution^  ^  ^  ^  are  ex. 
rightfully  may  refuse  to  testi  y ,  ,  are  nQt  pertinent  to  the  matter 
celled  or  where  y„Ld  States "  while  reiterating  what  the 

Cot'.  Xom"  DanHerty.  the  Court  iurther  stated: 

62  177  U.S.  459  (1900). 

63  Id-  at  T  V.  \A  that  the  orivilege  may  be  waived.  In  a  case  where  the  Administrator 
6i  a  court  has  held  that  the  pnyi lege  J  t  of  Labor  was  Peking  an  order  enjoin- 

of  the  Wage  and  Hour  Division  of  the  P  Fair  Labor  Standards  Act,  the  court 

Ing  defendant  from  violating  the  prov  ^  ^  he  must  be  held  to  have  waived  any 

held  “that  when  a  party  seeks  relie  ’withhold  testimony  required  by  the 

at  s  sztjzz:  ..  —  *  ■  -■> 

W ^MJnitS  SUtes  v.  Bryan,  339  323  U950) ;  Sinclair  U  S.  661 

„1  (1929)  ;  McGrain  v.  Daugherty  273  U5.  3 
(1897) ;  United  States  v.  Emspak,  95  F.  Supp.  iuiu  V 
273  U.S.  135  (1927). 

8T  279  U.S.  263  (1929). 
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tjJt  ft’  u"  thiS  country-  “d  it  »  well  to  remember 

greater  importance  to  their  happiness^* SS^Om  tte'right'to  bT  *”  °' 

of  TndStr.  “nab'e  inqUiriM  and  ! 

,mP  “d  P«we,  |„quire  |nt0  the  indlvi<lua,,s  »al  rT  f 

resulted  m  Congress,  under  this  so-called  implied  p„w!r  aluminl^  I? 

less  power  over  the  individual  in  his  privateafFa.V*  tk  .?  boBnd' 

afforded  realistic  protecUon  to  wtoes^s  ‘1‘ed  bv  l*  .  ^ 

committees,  as  they  imply  in  the  S«SS  2,^”“  ?.!  “ch 
both  cases  that  .  *  But  the  recognition  in 

rsrS?  if  4  raasfs: 

3T1SM 

m 


taftw-aiSir ,he  “  — -m* 

the  direction0©!  The °Pn»Sde^*^that1  aH^in65^1*  C  n°W  W‘th  the  approvaI  of  and  I 

ments  of  the  executive  department  o  thT r« ‘  reP°rtS  are  confidential  d<>cu- 
upon  the  President  by  the  cSStion  in  .^0.Vernmen‘’  to  a'd  the  duty  laid 
executed,”  and  that  coneressinnal  n  ki-  kt  Care  that  the  ,aws  be  faithfully 
public  interest.  0r  publlc  access  to  ‘hem  would  not  be  in  #e 


by  the  judiciary.  The  courts* haw repeatedly  heW  twTh^'-n  respec 
require  the  executive  to  produce  snrh  nan-^  u  *  .at  ^ey  W1  *  not  an<^  cani 

I.  c««“'  S'  °Pi"l“  "  ' 


dW  “n TconfK^h^'rtsS  ZdfofJ  by  • he  a“h° 

isSissM  ee*,?  ~~  sr- 

Pclwecn^constiiuiiona,  concern  ,„r  ’sepa’rSot^ 


Wti 

V” 


B*  Id.  at  292.  ? 

;  «£'  2TvZ  25!rS3:.  41  «— «•»  w. « 

lion  frnm  in,  ErrcuthT  Con,n’j’le**  °r  InvwligMion  to  Obtain  Infotma 

L.J.  563,  587-598  (I9S1).  rgument  for  the  legislative  Branch,  39  Georgetown 
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tional  concern  for  fundamental  rights  would  indicate  that  the  courts 
would  uphold  the  executive’s  position  here  as  they  have  upheld  indivi¬ 
duals’  rights  to  non-disclosure. 

Few  state  cases  have  been  decided  involving  the  power  of  the  executive 
to  withhhold  information  on  grounds  of  public  interest.  In  1877,  a  grand 
jury  requested  the  court  to  hold  the  Governor  of  Pennsylvania  in  con¬ 
tempt  because  of  his  refusal  to  appear,  under  subpoena,  to  testify  con¬ 
cerning  riots  and  deaths  in  a  railroad  strike.6-  In  denying  the  request, 

the  court  said: 

.  .  .  We  had  better  at  the.outstart  recognize  the  fact,  that  the  executive  depart¬ 
ment  is  a  co-ordinate  branch  of  the  government,  with  power  to  judge  what  should 
or  should  not  be  done,  within  its  own  department,  and  what  of  its  own  doings 
and  communications  should  or  should  not  be  kept  secret,  and  that  with  it,  in 
the  exercise  of  these  constitutional  powers,  the  courts  have  no  more  right  to 
interfere,  than  has  the  executive,  under  like  conditions,  to  interfere  with  the 

courts.63 

In  1951,  the  Development  and  Industrial  Commission  of  Massachusetts 
had  an  economic  analysis  of  industrial  conditions  made  by  a  private 
firm.  The  Massachusetts  Senate  ordered  a  Commission  member  to  pro¬ 
duce  the  report,  since  it  was  believed  the  report  would  be  of  aid  in  legis* 
lating  on  the  subject  of  taxation  and  employment  security.  The  <  om- 
missioner  refused,  alleging  an  unconstitutional  interference  by  the  legis¬ 
lative  branch  with  the  executive  branch.  He  stated  further  that  the  act 
establishing  the  Commission  required  the  submission  of  an  annual  re- 
port,  and  that  this  was  the  extent  of  the  legislature’s  control  over  the 
Commission.  *  By  a  special  procedure  established  by  the  Massachusetts 
Constitution,64  six  justices  rendered  an  opinion  which  upheld  the  right  of 
the  legislature  to  summon  witnesses,  and  compel  the  production  of  docu¬ 
ments  and  disclosure  of  information  under  threat  of  contempt  proceed¬ 
ings.  The  decision  was  based  on  provisions  of  the  State  Constitution  and 
upon  the  principle  that  such  powers  are  inherent  in  a  legislature.  It  was 

62  Appeal  of  Hartranft,  85  Pa.  433  (1877). 

68  Id.  at  445.  The  court  had  stated  earlier,  by  way  of  dicta,  that:  “The  President  of 
the  United  States,  and  the  governors  of  the  several  states,  are  not  bound  to  produce 
papers  or  disclose  information  .  .  .  when  in  their  own  judgment  the  disclosure  would  on 
public  grounds  be  inexpedient.”  Id.  at  438. 

84  The  court  held  that  when  the  Senate  entertains  grave  doubts  as  to  its  constitutional 
power  to  require  the  Commission  to  produce  the  report  and  as  to  its  power  to  cite  the 
reluctant  member  for  contempt  and  punish  or  censure  him,  the  justices  of  the  Supreme 
Judicial  Court  of  Massachusetts  may  be  asked  to  render  an  opinion  as  to  the  constitu¬ 
tionality  of  the  pending  action  under  the  Massachusetts  advisory  procedure. 
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further  held  that  the  separation  of  powers  doctrine  was  not  violated  by 
requiring  the  Commission  to  provide  the  legislature  with  whatever  in¬ 
formation  it  required  to  carry  out  its  legislative  functions.®* 

In  limiting  its  decision,  the  court  said:  “We  are  not  here  dealing  with 
any  question  of  diplomatic,  military,  or  other  secrets,  involving  the  se¬ 
curity  of  the  State,  or  with  any  instance  where  for  other  sufficient  reasons 
disclosure  is  forbidden  by  law.”®®  The  report  involved  could  hardly  be 
considered  secret,  nor  was  the  refusal  based  upon  the  grounds  of  public 
detriment.  It  is  believed  that  the  limitation  supplied  by  the  court  wcffild 
if  such  a  claim  were  made,  have  constituted  “sufficient  reason”  to  forbid 
its  release.  It  seems  clear  that  the  executive  department  may  not  adopt 
the  attitude  that  the  legislature  is  not  entitled  to  any  of  the  documents 
held  by  the  executive  branch.  Refusal  must  be  limited  to  those  docun&ts 
the  disclosure  of  which  is  considered  detrimental  to  the  public  interest.  H 
The  foregoing  “legal”  argument  demonstrates  that  the  courts  haveJM 
analogy,  tended  to  uphold  the  position  of  the  Executive.  While  the  cases 
are  not  directly  in  point,  they  are  pertinent  and  would  be  given  serious 
consideration  should  the  issue  come  before  a  court.  \ 

The  Executive  Session  Proposal 

Would  it  not  be  feasible  to  have  the  legislative  committee  consider 
disputed  material  in  executive  (closed)  session  and  determine  for  itself 
whether  disclosure  would  be  against  the  public  interest?  The  danger|fn- 
volved  in  this  procedure  are  so  obvious  as  to  have  been  recognized  by 
members  of  Congress  themselves.  During  the  debate  over  House  J  *  ' 
Resolution  3  4  2,07  representative  Sasscer  of  Maryland  said: 

...  We  say  that  the  information  may  not  get  out.  I  have  been  in  public  life 
a  long  time.  ...  if  you  are  in  a  conference  with  over  two  or  three  peoplctMo 
matter  how  sincere  they  may  be,  if  the  subject  matter  of  the  conference  has 
to  do  with  some  matter  or  information  which  is  secret  and  other  in  formal  ion 
that  is  not  secret,  then  after  days  go  by,  your  recollection  becomes  dim  as  to 
what  is  secret  and  what  is  not  secret.  .  .  .  Then  it  is  only  a  short  time  before  the 
information  begins  to  seep  out  over  your  radio  and  through  your  news  com¬ 
mentators.®8 

As  an  example  of  the  possibilities  for  harm,  imagine  secret  disclos#<‘ 
to  a  Senate  Committee  of  executive  discussions  on  Formosa  policy  before 
a  position  was  taken  by  the  United  States  on  the  problem.  A  Senator 

W  Opinion  of  the  Justices,  328  Mass.  655,  102  N.E.2d  79  (1951). 

M  W.  at  661;  102  N.E.2d  at  85-86.  '  1J 

67  80th  Cong.,  2d  Sess.  (1948). 

88  94  Cong.  Rec.  5724  (1948). 
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need  no.  discloso  what  he  heard  about  the  °j jj*  ““toally 

he  need  merely  state  prior  to  pres.dent.al  acUon  <ha<  W  ^  0> 

opposed  to  any  defense  of  Formosa  and  that  he  hopes  t  •  ^ 

the  same  mind.  In  making  the  front  page,  e  y  ,  j  th  at  out  cf 
tions,  disclose  our  position  to  Communist  China  and  let  he  cat 

the  bag  generally.  It  is  no  answer  to  say  ^2^  /dnSution  342 : 
act  in  that  manner.  It  was  said  in  regard  to  House  joint  Keso 

...  I  do  not  mean  to  indicate  a  lack  of  confidence  in  my 

But  I  do  recognize  the  apparent  desire  of  some  ented  since  I 

tional  to  get  publicity.  I  have  not  seen  any  n  ppo  contrary 

have  been  in  Congress  to  bring  about  that  sort  of  J  q 

to  what  we  are  attempting  to  achieve  in  the  proposed  legislation. 

If  discretion  with  regard  to  information  held  by  the  executive  branch  ts 
to  exist,  it  must  reside  in  the  President. 

Conclusions 

An  attempt  has  been  made  to  demonstrate  that  the  legislative  investi¬ 
gating  committees  have  no  more  right  to  subject  the  executive  to  ^ 

will  than  the  executive  has  to  impose  its  will  upon  Congress  .The ^Co 
tution,  precedent,  and  reported  cases  do  not  furnish  a  basis  for  encroac 

ment  by  either  branch.  ,  ,  .  „^„,„rr,n,pnt  an(i  each 

The  Constitution  established  three  branches  of  g 
was  intended  to  be  supreme  in  the  functions  assigned  to  it 

By  the  precedent  argument  it  has  been  shown  tiiat  C top -tone 

little  for  ISO  years  when  the  president  or  one  of  his  P  , 

refused,  on  grounds  of  public  interest  to  furnish  committees  with  mforma- 

'  °As°  ^reported  cases,  no  court  has  been  found  which  has  held  a  de¬ 
partment  head  in  contempt  because  of  his  refusal  upon^oun  °^PU*IC 
interest  to  furnish  the  information  requested  The  dec.s.ons^sho  ^ 

the  executive  privilege  is  recognized  by  the  judiciary,  .  L  ^^om- 
courts  should  apply  the  same  ruling  to  congressional  investigating  com 

mSy,  the  inherent  danger  of  effective  disclosure  and  harm  to  the 
public  precludes  the  possibility  of  publication  to  a  committee  in  execu 

"  Tl^Sege  doe,  not  apply  to  all  matters  but  *  Umited I 
prejudicial  to  the  public.  It  would  be  absurd  to  claim  the  privilege  f 

«•  Congressman  Boggs  In  94  Cong.  Rec.  5729  (194S). 
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all  information  the  legislature  requested  of  the  executive.  The  executive 
nas  never  claimed  such  a  broad  privilege. 

The  discretion  must  lie  somewhere  and  it  should  be  with  the  executive 

an<?  the  right  of  decision  regarding  executive  papers  muSjlie 
with  the  President  as  head  of  the  executive  branch  of  the  government 

Hut  these  must  be  guided  by  a  recognition  that  the  executive  and  hl.s- 
ative  branches  belong  to  the  same  government  and  are  supposed  to  func- 
tion  as  partners.”70  That  the  executive  has  cooperated  in  most  cases  was 
shown  by  the  legislative’s  argument  in  opposition  to  the  executive  “prece¬ 
dent  argument.  There,  by  a  recitation  of  many  instances  when  the 
president  cooperated  with  Congress,  it  was  shown  that  the  privilegiof 

refusal  has  rarely  been  used  except  when  presumably  necessary!) n 
grounds  of  public  policy. 

The  power  of  the  Executive  to  withhold  information  from  congressil 
investigating  committees  involves  the  broader  issue  of  the  nation’s  need 
for  Presidential  leadership.  The  following  excerpt  from  an  addressjv 
former  President  Truman  on  May  8,  1954,  is  in  point: 

£h'PreS'den'  "f  resP°nsib'e  for  the  administration  of  his  office  and  that  means 
for  the  administration  of  the  entire  executive  branch.  It  is  not  the  busineM  of 
Congress  to  run  any  of  the  agencies  for  him. 

Unless  this  principle  is  observed,  it  is  impossible  to  have  orderly  govern!*! 

•corrunt^hfT  -WCr  u**  ,n‘°  the  Executive  offices.  It  will  influenced 

tracers  hTf  d  HS,0nS  of  ,the  ,executive  branch-  It  will  affect  promotions  1<1 
transfers.  It  will  warp  and  twist  policies. 

Not  only  does  the  President  cease  to  be  master  in  his  own  house,  but  the  «$§ e 

fhe^rests^ orfl v^in6 theTC0',T|et ’  0n*K Whi<u1  "°  maStCr'  ne  Power  of  Mbn 

then  rests  only  in  the  legislative  branch,  anu  the  legislative  branch  by  its  JB 

nature  is  not  equipped  to  perform  these  executive  functions. 

0ie;cr0ac!’me"t  *  is  4vty  of  the  President  to  say  firmly  »nd 
flatly  No  The  investigative  power  of  Congress  is  not  limitless  It  exteSkl 
only  so  far  as  to  permit  the  Congress  to  acquire  the  information  that  it  honestly 
needs  to  exercise  its  legislative  functions.  Exercised  beyond  those  limit*!  it 

legisTuve1 dirtatoSSj1”"  ^  UnC°nStitUtional  P°wer‘  »  ™ses  the  threat’  of 

,  **  *  co"ect  statement  of  the  true  basis  of  the  executive’s  poJr 

to  Withhhold  information  on  grounds  of  public  interest.  It  is  not  only  a 
privilege  and  right  of  the  executive— it  is  a  duty. 

_ _  RICHARD  p.  MILLOY 


70  Barth,  Government  by  Investigation  39  (1955). 

71  Quoted  in  Barth,  op.  dt.  supra  note  71,  at  219. 
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Mr.  Slayman.  Mr.  Chairman,  we  will  be  in  touch  with  the  Army 
and  Air  Force  and  Navy  and  ICA  to  see  about  getting  their  positions 
on  these  matters. 

Senator  Hruska.  Don’t  forget  the  Department  of  Defense. 

Mr.  Slayman.  Thank  you.  And  the  Department  of  Defense. 

Mr.  Keller.  Mr.  Chairman,  I  was  asked  by  counsel  as  to  whether 
we  had  any  additional  information  or  communications. 

When  we  reported  to  the  Congress  the  Military  Sea  Transportation 
Service  case  we  also  reported  the  matter  to  the  Secretary  of  Defense. 
I  have  here  a  copy  of  a  reply  from  Mr.  Robert  Dechert,  General  Coun¬ 
sel  of  the  Department  of  Defense  dated  February  3,  1959,  addressed  to 
the  Comptroller  General  acknowledging  receipt  of  a  letter  to  the  Sec¬ 
retary  of  Defense,  Mr.  Dechert’s  letter  in  closing  says : 

“Your  letter  and  its  enclosure  are  being  carefully  considered  and  I 
hope  that  the  Department  will  be  in  a  position  to  make  further  answer 
promptly.” 

Senator  O’Mahoney.  Have  you  read  the  whole  letter  ? 

Mr.  Keller.  No,  sir. 

Senator  O’Mahoney.  It  may  be  inserted  in  the  record  at  the  con¬ 
clusion  of  your  remarks. 

Mr.  Keller.  All  right,  sir. 

(The  document  referred  to  follows :) 

General  Counsel  of  the  Department  of  Defenm, 

Washington,  D.O.,  February  8,  1958, 

Hon.  Joseph  Campbell, 

Comptroller  General  of  the  United  States , 

Washington,  D.C. 

Dear  Mr.  Campbell  :  I  write  at  the  direction  of  the  Secretary  of  Defense  In 
order  that  you  may  have  an  acknowledgment  of  your  letter  of  January  22,  with 
which  you  "sent  a  copy  of  your  nine  page  letter  of  the  same  date,  addressed  to 
the  Honorable  Carl  Vinson,  Chairman  of  the  Committee  on  Armed  Services  of 
the  House  of  Representatives. 

We  understand  that  this  letter  to  the  Secretary  of  Defense  represents  your 
answer  to  the  interview  which  you  courteously  gave  to  Assistant  Secretary  of 
Defense  McGuire,  General  Counsel  of  the  Navy  Trowbridge  von  Baur  and  me, 
during  November. 

Your  letter  and  its  enclosure  are  being  carefully  considered  and  I  hope  that  the 
Department  will  be  in  a  position  to  make  further  answer  promptly. 


Very  sincerely, 


Robert  Dechert. 


Senator  O’Mahoney.  Anything  else,  Mr.  Slayman  ? 

Mr.  Slayman.  No,  sir. 

Senator  O’Mahoney.  The  committee  will  now  stand  in  recess  sub¬ 
ject  to  the  call  of  the  Chair. 

Thank  you  very  much,  Mr.  Keller,  and  your  associates  for  your 

presentation  this  morning. 

Mr.  Keller.  Thank  you,  Mr.  Chairman. 

(Thereupon,  at  1:05  p.m.,  the  subcommittee  took  a  recess  subject 
to  the  call  of  the  Chair. ) 
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RECORDS 


release  of  information  and  records  from 

army  files 

_  ,  T  tsroPF  STATUTORY  PROVISIONS,  AND 

SECTION  I.  SCOPE,  Paragraph 

EXECUTIVE  ORDERS  .  . 

Authority  to  release  records  or  their  contents .  ^ 

Scope - - - - -  3 

Statutory  provisions  and  Executive  orders . -  ^ 

II  general1?rincYples"  and  procedures 

■  Preparation  of  requests  for  Army  records .  ° 

Personal  examination  of  records . - . 

Burdensome  requests  for  information  or  copies,...  8 

General  restrictions  on  release .  ^ 

Declassification - - -  **  "  ^ 

Delegation  of  authority . -  - . . . 

Reference  to  The  Judge  Advocate  General . ------ 

III.  INFORMATION  OBTAINABLE  by  mem¬ 
bers  OF  THE  GENERAL  PUBLIC 
Authority  to  release  or  furnish  access  material  to 

members  of  the  general  public .  u 

IV.  S FORMATION  oYt aY'n'ab'lE  BY'p'ER'sONi 

properly  and  directly  con 

CERNED  15 

Release  of  certain  information  in  proper  discharge  ^ 

of  official  duties . . . . 

Release  of  certain  papers  by  The  Adjutant  Genera 
The  Surgeon  General,  or  the  commanding  officer 
of  a  medical  treatment  facility - 


Section  I 

SCOPE,  STATUTORY  PROVISIONS,  AND  EXECUTIVE 

ORDERS 

1  Authority  to  release  records  or  their  contents.  The  Secretary 
Of  thfvrmy  has  charge  and  control  of  all  records  and  papers  of  the 
°.f  f  ‘  j,  7  .  responsibility  to  insure  that  these  document#,  and 

IS  »S «i..U «. -tui-d .» •****< -j 

W  fl.e  p»bnTi The  o t  lnlon»tk»,  *• . . 
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Secretary  or  by  persons tS-ized  Tact  t0  T d^'mined  b>’  Tl'« 
ordinate  in  the  Army  Establishment  1  ,  US.  behalf>  ^ab¬ 

original  records,  copies  extracts  nr  c  ^  au.t  10rity  to  release  any 
formation  therefrom,  except  as  nrnvJ  "mma.ries  hereof,  or  any  in- 
regulations  cited  herein.  P  ed  ln  these  regulations  and  tlm 

2‘  a‘  Source  of  request.  :  JH 

«« *».  y* 

members  of  the  public  •  from  nrimt  Ure  tbe  ecords »  fro>n 
tions;  and  from  agencies  of  qt  t  6  CjI^^anies  an<*  organ iza- 

(2)  The  procedures  for  processing‘s 

(“"l  “  ‘he  blowing  rfguUi„„tes:fr°m  °thCT 

(«  Newspapers  and  other  infonnation  media  see  AR  llH 
(6)  Congress,  see  AR  380-11  (Tn  k  f  AK  “°  B- 

,  „  </>  -  quasi-judMal  b„dS,  sLPAB  $'5'  P 

ciples  «  fo^  eertain  basic 

C)  &r  genera,  repo^^g^f, , 

8  '=S-“  i-sr  si 

W  ie  AR  SSoia  ^  ”*  Fati°naI  Security  Council  papers, 

(o )  Genera]  records,  see  AR  345-230. 
g.  Release  of  the  contents  of  record «  a  „  ,  ,  .  'la 

the  authority  to  release  records  AS  these  regulations, 

maries,  extracts  or  copies  of  such  m  *!i eS  autborlty  to  release  sum. 

Of  such  records.  ?  reC°rds  °r  to  Permit  a"  examination 

d  Delegations  of  authority.  See  paragraph  11  9 

**£££.£  tZlVL  wf  A™\  ^ 

delegated.  '  7  indlvlduaI  to  authority  to  act  has  b*L 

b.  Request.  This  term  applies  to  the  following:  f 

».“lfo„r  °f  “8  ""  -  quests  for  infoM 

(2)  the  ,gencies  “  “**  —4 
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c.  Army  records.  All  records,  papers,  and  files  of  the  Army  Estab¬ 
lishment  as  well  as  the  contents  of  such  records. 

d.  Safeguarded  records.  This  term  is  used  to  cover  two  different 

ty pes  of  records,  each  of  which  must  be  protected : 

(1)  Classified  information  relating  to  the  national  defense.  This 

material  falls  within  the  meaning  of  Executive  Order  10501, 
5  November  1953  (18  Fed.  Reg.  7049),  and  is  covered  by  AR 
380-5  and  SR  380-5-10. 

(2)  Information  which  may  be  privileged  in  nature  but  does  not 
relate  necessarily  to  the  national  defense.  Examples  are: 
communications  between  attorney  and  client  and  doctor  and 
patient ;  exchange  of  opinions  between  officials ;  reports  from 
subordinates  to  seniors;  and  other  material  described  m 

paragraph  9. 

4.  Statutory  provisions  and  executive  orders,  a.  The  Secretary 
of  the  Army  is  empowered  to  prescribe  regulations  for  the  Govern¬ 
ment  of  the  Army  Establishment,  including  the  custody,  use,  and  pres¬ 
ervation  of  its  papers  and  records  (see  R.  S.  161,  5  U.  S.  C.  22 ;  R.  S. 
217, 5  U.  S.  C.  191 ;  44  U.  S.  C.  396 ;  E.  0. 10450,  27  Apr  1953  (18  Fed. 

Reg.  2489)  and  E.  0. 10501  (cited  above) ) . 
h.  Section  3  of  the  Administrative  Procedure  Act  (60  Stat.  238 ; 


5  U.  S.  C.  1002)  requires  the  Secretary  of  the  Army  (except  as  to  any 
function  requiring  secrecy  in  the  public  interest  or  as  to  any  matter 
relating  solely  to  the  internal  management  of  the  Department  of  the 

Army)  to  take  the  following  action: 

(1)  To  publish  in  the  Federal  Register  the  methods  whereby 
members  of  the  public,  when  properly  and  directly  con¬ 
cerned,  may  secure  information  from  Army  records  which  is 

not  safeguarded  in  the  public  interest. 

(2)  To  publish,  or  in  accordance  with  published  rules  make  avail¬ 
able  to  public  inspection,  all  of  its  fined  opinions  or  orders 
in  the  adjudication  of  cases  of  interest  to  members  of  the 
general  public  which  may  be  cited  as  precedents  and  which 

do  not  contain  safeguarded  information. 
c.  Criminal  statutes  provide  penalties  for  the  unauthorized  removal 
or  disclosure  of  safeguarded  records  (e.  g.  18  U.  S.  C.  641 ;  18  U.  S.  C. 
793,  as  amended  by  Sec.  18,  act  of  23  Sep  1950) ,  or  information  which 


aids  in  the  prosecution  of,  or  supports,  a  claim  against  the  Putted 
States  (see  18  U.  S.  C.  88*, *•  atnwdsd, by  •*<  '■'» 

June  1949) .  '  "  <(i  _  _  ^ 

d.  By  memorandum  of  W  II4*  . 

the  President  declared  that  fell  .  . . ,  . . . . . .  l'1,  1  . . . 
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the  loyalty  program  created  under  Executive  Order  No.  9835121 
March  1947,  are  confidential  in  nature.  This  memorandum  further 
directs  that  any  subpoena,  demand,  or  request  for  information  or  file* 
of  such  nature,  received  from  sources  other  than  persons  in  thesEx- 
ecutive  Branch  of  the  Government,  will  be  referred  to  the  Office  of 
the  President  for  such  response  as  the  President  may  determine  to  be 
in  the  public  interest.  Paragraph  9  (c)  of  Executive  Order  10450,  27 

Apiil  1953,  also  places  limitations  upon  the  release  of  investigative 
reports. 

e.  On  17  May  1954  the  President  of  the  United  States  in  a  letter 
to  the  Secretary  of  Defense,  outlined  the  reasons  for  not  disclosing 
communications  which  contained  the  exchange  of  advice  between  ofli 
cials  of  the  Executive  Departments. 

/.  The  Federal  Criminal  Code  provides  penalties  for  the  unauthor¬ 
ized  release  of  classified  defense  material.  These  statutes  are  set 
forth  in  AR  380-10. 

5.  General  policy,  a.  As  a  general  policy,  records  of  the  Army 
Establishment  may  be  released  in  accordance  with  these  regulations 
when  such  release  is  consistent  with  security  requirements  and  the 
public  inteiest.  Xn  fact,  certain  missions  of  the  Army  require  the 
release  of  information  or  records  to  members  of  the  public  or  to  spe¬ 
cific  individuals  or  agencies.  Such  information,  and  other  informa¬ 
tion  which  is  not  safeguarded  within  the  meaning  of  paragraph  3 </t 
may  be  released  upon  request,  provided  that  the  request  is  not  so’ 
burdensome  as  to  interfere  materially  with  the  operations  of  the  Army 
Establishment. 

l.  When  a  request  for  safeguarded  records  is  received,  the  Secretary 
or  the  office! s  designated  by  him,  will  determine  whether  the  applicant 
is  properly  and  directly  concerned  and  whether  release  of  the  infor¬ 
mation  would  be  compatible  with  the  public  interest.  The  determ i 
nations  will  take  into  account  the  nature  of  the  information  sought 
and  the  use  to  be  made  of  it  by  the  applicant.  If  a  decision  is  made 
to  release  the  record,  an  exception  will  be  made  under  the  provisions 
of  paragraph  9c. 

c.  I  he  Buieau  of  the  Budget  has  directed  that  a  charge  be  imposed 
for  conducting  a  search  and  preparing  copies  of  records  in  accordance 
with  the  provisions  of  Title  Y  of  the  Independent  Offices  Appropria 
tion  Act  of  1952  (5  U.  S.  C.  140).  Exceptions  are  made  if  an  individ¬ 
ual  or  agency  is  entitled  to  a  copy  under  pertinent  provisions.  Other 
exceptions  are  set  forth  in  AR  345-230. 
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Section  II 

GENERAL  PRINCIPLES  AND  PROCEDURES 


6.  Preparation  of  requests  for  Army  records,  a.  Requests  will 

be  directed  as  follows : 

(1)  Medical  records : 

(a)  Requests  involving  medical  records  of  former  military  per¬ 
sonnel  will  be  directed  to  the  Commanding  Officer,  Army 
Records  Center,  TAGO,  9700  Page  Boulevard,  St.  Louis 

14,  Missouri. 

b)  Requests  for  medical  records  of  all  other  military  person¬ 
nel  will  be  directed  to  the  medical  treatment  facility  where 
they  are  maintained,  if  known.  If  the  medical  facility  is 
not  known,  the  request  will  be  directed  to  The  Adjutant 
General,  Department  of  the  Army,  Washington  25,  D.  C. 
(ATTN :  AGPF).  . 

(2)  Legal  records  and  labor  matters.  Requests  for  the  following 

records  will  be  forwarded  to  The  Judge  Advocate  General, 
Department  of  the  Army,  Washington  25,  D.  C.5 

(a)  Requests  involving  title  records,  abstracts  of  title,  condem¬ 
nation  proceedings,  transfers,  maps  and  surveys,  leases, 
licenses  and  permits,  and  records  concerning  political  juris¬ 
diction  over  real  property  under  the  control  and  admin¬ 
istration  of  the  Secretary  of  the  Army  (ATTN:  Chief, 
Lands  Division). 

(b)  Requests  involving  papers  relating  to  labor  disputes 
(ATTN:  Chief,  Procurement  Law  Division). 

( c )  Requests  involving  records  of  trial  by  general  court-martial 
and  by  special  court-martial,  wherein  a  punitive  dischaige 
was  imposed  (ATTN:  Chief,  Military  Justice  Division). 

(3)  Civil  works  program.  Requests  involving  papers  relating 
to  river  and  flood  control  works  of  the  Department  of  the 


Army,  other  than  those  included  in  paragraph  a  (2)  above, 
will  be  directed  to  the  appropriate  division  or  district  office  of 
the  Corps  of  Engineers,  if  known ;  otherwise,  to  the  Chief  of 
Engineers,  Department  of  the  Army,  Washington  25,  D.  C. 
Civilian  personnel  records.  Requests  involving  personnel 
records  of  civilian  employees,  oilier  than  those  pciliumnj' 


to  former  employees,  will  be  directed  to  the  inetellition  »• 
which  the  individual  is  employed,  B-flW  1  1  *W"lv ""’gT' 
sonnel  recorde  o!  forme?  fcWittMt  •  i.M. ,  «•!!  ''M 

to  the  Chief,  Federal  . .  0  v  I  "i 

Street,  St.  Louie  ft,  Missouri.  •  1  **M*Pll  m  H  1 
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(5)  Procurement  matters.  Requests  for  material  relating  to  pro- 
curement  activities  will  be  forwarded  to  the  contracting  offl- 

/ox  CJ^7?.r  t0  the  aPProP1'iate  office  of  the  technical  service. 

(  )  Military  'personnel  records  and  other  requests.  Requests  for 
records  of  military  personnel  (otherwise  not  provided  for 
m  this  paragraph)  requests  for  documentary  materials  sized 

J  the  “llltary  forces  during  operations,  and  all  dthor 
nspecihed  requests,  will  be  directed  to  The  Adjutant  Gen- 

®raI>  Department  of  the  Army,  Washington  25,  D.  C.  H 

Worm TtiT  °f  A"  re,UeStS  in0l,,de  the 

(I)  A  detailed  description  of  the  papers  to  which  the  request 

<o\  55“  90  88  afford  a  ready  identification  thereof.  !■ 

(  )  If  the  request  is  made  by  an  individual  acting  in  a  rep*4en- 
tative  capacity  on  behalf  of  another  individual  or  orga#zll. 

2  ^Pf^^ive  will  provide  a  written  authorization 
...  t  the  mdlvldual  or  agency  concerned. 

*  of  whirr,'  m  10  infon”ati'»'  «•  papers,  the  release 
of  Which  is  limited  to  persons  properly  .and  directly  «sn- 

cerned  (see  sec.  IV)  the  request  will  contain  a  statement 
which  reflects  that  concern. 

nfl\  Pf rS0nal  examination  of  records,  a.  It  is  not  feasible  in  vjlv 
of  the  large  number  of  agencies  and  the  wide  variety  of  papers  iJiL 

rmy  Establishment,  to  establish  by  general  rule  the  pkces  at  whie 
access  may  be  granted  to  particular  documents.  IWer  wl 
authority  to  examine  records  is  granted,  the  examination  normally  will 
be  permitted  at  the  place  where  the  papers  are  maintained  or  stored 
<  uring  regular  business  hours,  and  under  such  circumstances^! 
procedures  as  are  deemed  appropriate  by  the  custodian.  W 

.  A  liny  records  will  not  be  permitted  to  leave  the  possession  afa 
authorized  custodian  thereof,  except  with  the  authority  in  eaefc  fl 
stance  of  he  custodian.  Copies,  summaries,  or  extracts  of 

regul^ioS  ’  WeVer’ m  accordance  the  provisions  of  these 

8.  Burdensome  requests  for  information  or  copies.  Reauesis 

teriaHy  Whh  ther°Vedflf  therewith  ™>«ld  interfere^ 

tonally  with  the  operations  of  the  Army  Establishment.  M 

».  General  restrictions  on  release,  a.  Requests  mu.  *  4J 

types  of  records  set  forth  below  will  not  be  approved  unless  an  exepwffl 

tion  is  made  in  the  manner  set  forth  in  parag^h  «  te!ow  or  to  ’  J 

records  :^reSCnbed  **  regulations  which  ™lai  to  specific  types 
(1)  Material  which  is  protected  by  statute  or  regulation  (e,  g) 


EXECUTIVE  PRIVILEGE 


information  which  is  secured  by  Government  officials  which 
involves  the  “know-how”  process  of  a  contractor  or  other  con¬ 
fidential  information) . 

(2)  Loyalty  or  security  proceedings  against  specific  individuals, 
the  investigative  procedures  involved  therein,  and  the  other 
types  of  information  which  are  outlined  in  the  Executive 
orders  and  the  Memorandum  by  the  President  referred  to  in 
paragraph  4  d. 

(3)  State  secrets,  or  material  which  would  embarrass  the  United 
States  in  its  relations  with  a  foreign  power. 

(4)  Information  relating  to  the  national  defense  which  is  classi¬ 
fied  under  AR  380-5,  and  other  Army  and  Special  Regula¬ 
tions  in  the  380-series  or  information  which  cannot  be  released 


under  SR  380-5-10. 

(5)  Counterintelligence  material  developed  by  military  investiga¬ 
tive  agencies  or  by  agencies  outside  of  the  Defense  Depart¬ 


ment. 

(6)  Information  which  relates  to  Army,  Navy,  or  Air  Force  in¬ 
stallations  or  equipment,  the  unauthorized  release  of  which 
is  prohibited  by  the  statutes  referred  to  in  AR  380-10. 

(7)  Material  received  by  the  Army  pursuant  to  a  licensing  agree¬ 
ment,  the  unauthorized  disclosure  of  which  would  violate  a 
legal  obligation  to  the  licensor. 

(8)  Information  of  the  following  nature:  Material  which  dis¬ 
closes  the  investigative  techniques  of  the  Federal  Government 
or  the  identity  of  confidential  informants;  material  received 
in  confidence  by  representatives  of  the  Army  Establishment. 

(9)  Information  which  aids  in  the  prosecution  of,  or  support  of, 
a  claim  against  the  United  States. 

(10)  Reports  by  military  personnel  or  civilian  employees  to 
superiors;  proceedings  before  courts-martial,  boards  of  offi¬ 
cers,  boards  of  inquiry,  and  courts  of  inquiry ;  and  reports  as 
to  particular  incidents  and  transactions  (such  as  reports  by 
claim  officers  and  reports  of  survey) ;  matters  relating  solely 
to  the  internal  management,  administration,  and  openflion 
of  the  Army  Establishment;  and  material  relating  to  <h® 
performance  of  assigned  duties  by  military  person' "  I  Mini 


civilian  employees 

(11)  Rumors  and  unsubstantiated  allegation! 


|  lii  I  1 1 1 


character,  standing*  of  tffloteMjf  *  * 1 
in  this  category  trt  ftpofte  ” 


i  u  n  i  up  n  i  •  i  ii  n  i i|f  j|i n  *  i  *  ■  •  i «  *  i 

it  |  .i  i  |  i  •  j  i  i  iimiMil  i  •  ,  *  i  >  I  . .  . 


or  fraudulent  aotlvitleo  Ml 
or  civilian  employee!  el  the 


‘it  i  <  >  I 


1  i  I  1 1 


I  I  *  *  >  ! 


\  I  |  |  I  %  |  <  I  t  i  !  I  1  !  I  1  I  I  *  t  t  I  s  ■  l  1  *  * 
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five  of  ? U,  °t  records  are  JL 

,  ™  °f  the  wh,ch  «“  •»  released  by  the  aforesaid  offieoXuh 
"*mn* tl,e  re^aest  to  the  Department  of  the  Army  a 

tiol  ml'iiT  nS’,8PeCil1  re*"Iati°"s>  readjustment  J„l, 

Zllr  B™eral  OTdera-  Department  the 

p  phjets,  procurement  regulations,  procurement  circulars  Armed 

Code^Mit01810"/  *?■  n°T,,dS  0f  Ee™w  ereated  under  the  Uniform 

-  » =ris-“  s  rs'Srr”2; 

=ing  navigable  in.and  and 

d.  Histoncal  data,  in  accordance  with  paragraph  17,  AR  346-2-30. 


Section  IV  ,  | 

„„ss  „  =s  A 

indivWu‘10:  °  '  trea‘”e',t  ,aoility  release  to  the  following 

(1)  Information  of  the  condition  of  sick  and  injured  natiJL 

allay  theTr  “anxiety. "h*1”"  °f  '"d*  Patienls>  “  J> 

-<2>  I/stemt"  thh‘  “?  Patiellt’S  condi‘io“  has  reached  a  criJI 
cal  stago  may  bo  released  to  the  nearest  known  relative  fl3 

of  an"^:1  ated  by  the  *■*■*  ■» 

(3)  mayberelense^t  a  diagn°sis  of  P^hosis  has  been  mad® 
may  be  released  to  the  nearest  known  relative  or  the  nersml 
designated  by  the  patient.  peiSOn, 

4)  t0  l0Cal  °fficials  with  aspect  to  all  birth*? 

deaths,  and  cases  of  communicable  diseases  where  suchr^ 
ports  are  required  by  pertinent  local  laws.  *"* 

Pr°CUremmt  ^formation.  Contracting  officers  may,  in  accord- ’ 
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ance  with  ordinary  commercial  practices,  furnish  Department  of  the 
Army  contractors,  subcontractors,  their  assignees  and  sureties,  access 
to  contracts  or  other  papers  pertinent  to  that  relationship  or  reason- 
ably  necessary  in  the  furtherance  of  the  work  or  the  furnishing  o 
the  supplies  or  services  being  obtained.  However,  the  following 

limitations  will  apply : 

(1)  If  safeguarded  defense  information  is  involved,  the  provi¬ 
sions  of  AR  380-6  will  be  observed ;  and  provided  further— 

(2)  In  the  absence  of  a  contractual  obligation  to  release  infoi- 
mation  or  if  the  data  is  not  of  a  type  which  is  disseminated 
in  the  course  of  normal  working  relationship,  contracting 
officials  will  not  permit  access  to  information  which  aids  or 
supports  a  claim  against  the  United  States. 

(a)  Pertinent  regulations  of  the  Department  of  the  Aimy, 
which  implement  the  provisions  of  the  Contract  Settle¬ 
ment  Act  of  1944,  permit  exceptions  to  be  made,  however, 
and  authorize  a  contracting  officer,  in  the  proper  perform¬ 
ance  of  official  duties,  to  furnish  information  which  aids 
or  supports  a  claim  against  the  United  States  (e.  g., 
giving  certain  advice,  aid,  and  assistance  to  war  contrac¬ 
tors,  subcontractors,  their  assignees  and  sureties,  in  pre¬ 
paring  contract  termination  claims.  Contract  Settlement 
Act  of  1944  (58  Stat.  649,  669;  41  U.  S.  C.  101  et  seq.,  120 
(f ) ) ) .  Other  requests  will  be  processed  in  accordance  with 

paragraph  12. 

(b)  The  Department  of  the  Army  has  no  objection  to  the  re¬ 
lease  of  information  to  stockholders  on  the  financial  opera¬ 
tions  of  corporations  holding  Department  of  the  Army 
contracts  when  access  to  books  and  records  containing  such 
information  is  permitted  by  State  law.  However,  no  safe¬ 
guarded  information  may  be  divulged  to  unauthorized 
persons  concerning  the  national  defense  or  the  terms  of 
Department  of  the  Army  contracts,  or  rate  of  or  processes 
of  production  of  military  equipment  or  specific  war  items. 
Requests  for  access  to  such  books  and  records  will  be  re¬ 
ported  to  the  contracting  officer  for  appropriate  disposition 
in  accordance  with  current  regulations,  including  AR 
380—5 

c.  Board  proceedings.  The  precise  nature  of  allegations  and  the 
evidence  adduced  in  support  thereof,  may  be  released  to  respondents 
before  boards  of  officers  and  boards  of  inquiry.  'Hie  release  will  be 
effected  in  accordance  with  AR  16-6  and  related  regulations.  Cer¬ 
tain  other  individual*  and  agenda*  will  be  considered  al*o  to  have  a 
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proper  concern  in  a  board  proceeding  if  they  have  a  direct  financial 
interest  m  the  proceedings  (e.  g.,  a  surety  company  which  majjf  lie 
obliged  to  indemnify  the  Government  for  a  loss  of  the  funds  which  are 
involved) .  Bequests  of  this  nature  will  be  processed  under  paragraph 

d.  Claims  -files.  A  claims  officer,  judge  advocate,  or  other  officer 
who  is  concerned  officially  with  the  disposition  of  claims  arising  out 
of  the  operation  of  the  Army  Establishment,  may  permit  a  claimant 
or  his  authorized  representative  to  examine  papers  submitted  by  the 
claimant.  However,  in  the  absence  of  pertinent  regulations,  a  claim 
ant  or  the  authorized  representatives  of  the  claimant  will  not  be  l.r- 
nished  information  from,  access  to,  or  copies  of  other  papers  of  record 
concerning  the  claim  without  the  prior  approval  of  The  Judge  Advo¬ 
cate  General.  The  provisions  of  these  regulations  do  not  preclude  a u  • 
thorized  personnel  from  advising  claimants  as  to  the  proper  form  and 
method  of  filing  a  claim  after  a  claimant  has  manifested  an  intention  to 
file  a  claim  against  the  United  States.  Furthermore,  if  the  claim  is 

complex  in  nature,  the  officer  may  aid  in  the  completion  of  the  required 
iorms.  1 

e.  Statement  of  military  service.  The  Department  of  the  Army  is 
required  by  statute  to  provide  certain  information  relating  to  the  serv- 

75  0f  “7  ^^  to  that  individual  or  his  legal  representatii 
(Sec.  601  of  the  Soldiers  and  Sailors  Civil  Relief  Act  of  1940  as 
amended ;  50  U.  S.  C.  App.  581.)  ’ 

16.  Release  of  certain  information  in  proper  discharge  of  official 

duties.  Information  which  is  released  in  accordance  with  the  provi¬ 
sions  of  these  regulations  is  considered  to  be  a  release  in  the  proper 
<  is*-  large  of  official  duties  within  the  meaning  of  Title  18,  United 
SI  at  es  Code,  Section  283,  as  amended  by  subsection  2  tb)  act  of  28 

June  1949  (63  Stat.  280).  1  ’  8 

17.  Release  of  certain  papers  by  The  Adjutant  General,  T H 

Surgeon  General,  or  the  commanding  officer  of  a  medical  treat- 
ment  facility. 

a.  The  Surgeon  General  or  the  commanding  officer  of  any  medical 
treatment  facility  may  release  information  from  unclassified  papers 
within  any  of  the  categories  set  forth  in  (5)  through  (7)  below,® 
inclusive.  The  Adjutant  General  may  release  information  from 
papers  which  are  not  safeguarded  and  are  within  any  of  the  categories  ■ 
set  forth  in  (1)  through  (7)  below,  inclusive.  Any  releases  effected 
under  this  paragraph  are  subject  to  the  limitations  set  forth  in  (5>® 
below  Detailed  procedures  are  set  forth  in  paragraph  6,  AR  345-230. 

(1)  Papers  relative  to  applications  for,  designation  of  benefici-^B 
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aries  under,  and  allotments  in  payment  of  premiums  foi  , 
National  Service  Life  Insurance  are  the  proper  and  direct 
concern  of  the  applicant  or  insured.  In  the  event  of  his 
death  or  insanity,  the  beneficiaries  designated  in  the  policies, 
or  the  next  of  kin,  are  considered  to  have  a  direct  and  proper 
concern  in  these  records,  and  may  receive  information  from 
the  aforesaid  records. 

(2)  Papers  recording  the  death  of  a  member  of  the  military 
service,  a  dependent,  or  a  civilian  employee  are  the  proper 
and  direct  concern  of  his  next  of  kin,  his  life  insurance 

carrier,  and  legal  representative. 

(3)  “TAG  201  files”  relating  to  a  member  or  former  member  of 
the  military  service  are  the  proper  and  direct  concern  of 
the  individual  to  whom  they  pertain,  his  authorized  agent, 
and  legal  representative.  However,  information  or  data  com¬ 
piled  from  such  personnel  records  will  be  furnished  only 
at  the  discretion  of  The  Adjutant  General.  Paragraph  \5e 
discusses  certain  records  which  normally  are  released,  to 
members,  or  former  members  of  the  Army.  In  addition, 
access  to  “TAG  201  files”  relating  to  a  member  of  the  mili¬ 
tary  service  on  active  duty  may  be  furnished  to  ib<‘  indi 
vidual  to  whom  they  pertain,  his  authorized  agent ,  and  legal 
representative.  Examination  of  these  records  "id  be  | )®i 
mitted  only  in  the  Personnel  Records  H ranch,  Office  of  The 
Adjutant  General,  The  Pentagon,  Washington  25,  1  >.  ( ). 

(4)  Papers  relating  to  the  pay  and  allowances  or  allotments  of 
a  member  of  the  military  service  or  the  pay  of  a  civilian 
employee,  including  a  former  member  of  the  military  service 
or  civilian  employee,  are  the  proper  and  direct  concern  of, 
and  access  thereto  may  be  furnished  to,  the  individual  to 
whom  they  pertain,  and  to  his  authorized  representatives, 

and  next  to  kin. 

(5)  Medical  records  relating  to  present  or  former  military  per¬ 
sonnel,  dependents,  civilian  employees,  or  patients  in  a  medi¬ 
cal  treatment  facility  of  the  Army  Establishment,  are  the 
proper  and  direct  concern  of  the  individual  to  whom  they 
pertain,  and  may  be  released  to  him.  In  the  event  he  has  been 
adjudged  insane  or  is  dead,  the  records  are  the  proper  and 
direct  concern  of  the  next  of  kin  or  his  legal  representative, 

and  may  be  released  to  them.  However,  if  the  informa . 

might  prove  injurious  to  the  physical  or  mental  hMl<i>  t1 
the  patient,  the  information  will  wl  bi  released  tot)  ' 
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St  re  rtoim 

tires.  0f  km  and  legal  represent. 

(6)  Medical  records  may  be  furnished  to  a  Federal  or  Stati^l 

pfrtli^isTmt11^^^1011  ^  the  individual  to  whom  toy 
pertain  is  a  patient  or  inmate  therein.  If  the  nahW  il  • 

egal  representative  consents,  the  medical  record 

(7)  Conip?^  ^  Jleased  to  a  mistered  civilian  physicia^H 

TZZzp* or  informati- 

*«*■*  j  zezzstz* rszfp 

Wh.„  engaged  in  cooperativ’e 

*&zr f,c  request  *  °r  with  **  -Jk 

.  ^  ‘he  provision!, 

eifost  that  the  information  is  releawd up«n1condWonSth?rt  n’  U‘" 
be  disclosed  to  other  Dersnn«  0™^  •  "  Petition  that  it  will  not 

limitations  which  relate  to  priS»  Zute?  ’*?  the 
and  patient.  1  ^  communications  between  dotpu- 

[AG  813.5  (3  Feb  56)  JAGL]  !■ 

By  Order  of  Wilier  U.  Brucker,  Secretary  of  .he  Army :  1 


Official : 

JOHN  A.  KLEIN, 

Mai°r  General,  United  States  Army, 
'! he  Adjutant  General. 


MAXWELL  D.  TAYLOR,  J 
General,  United  States  Army. 

Chief  of  Staff .  ji 


DlSTEiBUTION  : 

Active  Army;  A.  :-|| 

aZ  ™*J  and  be.dqo.rtJ 

of  comparable  size.  d  to  units  “id  headquarters  1 

AG:  State  AG  (3).  J 

USAR:  None.  ; 
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*AR  345-15 

,  headquarters, 

amt  ReguIATIONB  1  DEPARTMENT  OF  THE  ARMY 

[  Washington  25,  D.  C.,  25  November  1951 

No.  845-15  I 

RECORDS 

armV'[o»SalATnf£SonTTh.?h 

SSmS^ROTEOTON  IN  THE  PUBLIC  INTEREST 

— - -  Paragraph 


_  1 

Objective -  -  2 

Policy - HIIIIIIII _ —  3 

Responsibility -  4 

Basic  safeguards - ~  ~~ _  5 

tap^r'wl^  ? 

Identification  marking,  and  removal  of  marking  8 

Receipt,  transmission,  handling,  and  storage  9 

Destruction - - r— 

1.  Objective.  The  purpose  of  these  regulations  is— 
a.  To  furnish  criteria  and  procedures  which  will 


a.  To  furnish  criteria  anu  .  .  t 

(1)  Provide  for  the  safe  custody,  preservation  and  of  cert 

W  official  information  of  the  Department  of  the  Army  (here^ 
X  referred  to  as  safeguarded  nondefense  information) 
which  requires  protection  in  the  public  interest  even  thoug 
it  does  not  relate  to  classified  defense  information, 

(2)  Prohibit  the  improper  withholding  of  releasable  official  m- 

5  To  prrovidena  distinct  procedure  for  identifying  and  mark¬ 
ing  safeguarded  nondefense  inform^°"’  safeguard  classified 

the  procedures  established  under  AR  380-5,  to  saiegua 

fte  of  1  Dnited  W’  .nd  the  Atomic  Energy  Act  of 

-TSrnfc  »f  th.  Bcp.rtm.nt  of  the 

. . . . 

•  rb...  mmR  **  *•*■*>  "  * . .  . . 

January  IMI* 
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in  C°nfidenCe;  and  ^formation  relating  to  uasub- 
stantiated  allegations  against  individuals.  S 

-t:,.Pf”^Ure8  fcr  “‘king  all  types  of  official  records  .railabll  to 
TO.“bf/S  of  the. Public  or  persons  properly  and  directly  concerned 
with  the  exception  of  information  which  is  safeguarded  for  2 

STSTw1  Tcific  Ts  (e- g-’ AR  27~5> 

these  regolatoas  are  controlling  as  to  the  general  policii  which  go, 
ern  the  release  of  nondefense  information. 

^  the  Provisions  of  paragraph  5,  information  which 
the  following  r™  8  drC“lat'0" includea. but  h  »<*  Umito® 

(1)  Records  and  information  which  relate  to  military  and  cilil- 

rnn  personnel  and  their  dependents,  the  release  of  whlh 
might  unjustly  discredit  or  injure  innocent  persons  or  dis¬ 
close  information  received  in  confidence  (e.  g„  contents  of 
personnel  records,  medical  records,  investigative  reports  all 
proceedings  pertaining  to  the  conduct  or  manner  of 
formance  of  duties).  per 

(2)  Information  as  to  the  identity  of  confidential  informants 

and  information  furnished  by  them  in  confidence  if  the  d£- 
closure  would  reveal  the  identity  of  the  informant.  1 

(3)  Information  received  in  confidence  from  private  individuals! 
firms,  or  organizations  in  connection  with  bids  and  proposals’ 
trade  secrets  inventions  and  discoveries,  and  repoTof 1 

.  financial,  technical,  or  scientific  nature.  1! 

(4)  Information  which  is,  or  may  reasonably  be  expected  to  hi 

rrf  -V  Pending  or  antioipatod  ££g 

tK\  V,  a!ld  ^tate  courts  or  regulatory  bodies.  '*1 

(5)  Advance  information  on  proposed  plans  to  procure  lease.  «J 

otherwise  acquire  or  dispose  of  materials,  real  estate  S3 
ties,  or  functions,  which  would  provide  discriminatory’advaL 
tage  to  private  or  personal  interests.  See  APP  I-353  an<j 
paragraphs  4  and  5,  AR  60^205.  and 

6  IrelilminarI  documents  relating  to  proposed  plans  or  policv 
development  if  premature  disclosure  would  adversely  affect 

morale,  efficiency,  or  discipline.  7  affect 

:;rmati0n  qUeSti°nS’  answers>  administrative  supplements 
nd  scoring  material  which  is  used  in  evaluating  individuals 
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for  employment  or  military  service  and  for  training  or  pro¬ 
moting  them.  .  , 

(8)  Conversations  or  communications  between  members  of  the 
Department  of  the  Army,  or  between  such  members  and  rep¬ 
resentatives  of  other  agencies  of  the  Executive  Branch,  which 
are  merely  advisory  or  preliminary  in  nature  and  which  do 
not  represent  any  final  official  action.  This  limitation  applies 
also  to  any  documents  or  reproductions  concerning  such  advice 

or  discussions.  , 

(9)  Information  received  from  other  Government  agencies  for 
official  use  of  the  Department  of  Defense,  if  further  dissemi¬ 
nation  is  controlled  by  the  agency  which  provided  the  infor- 

mation.  ,  _  , 

(10)  Information  furnished  in  confidence  by  foreign  nations  to 

the  United  States.  . 

3.  Responsibility.  Responsibility  for  safeguarding  nondefense 

information  which  requires  protection  rests  upon  commanders,  heads 
of  agencies,  and  individuals  having  possession  of  such  information.  _ 

4  Basic  safeguards.  Appropriate  measures  will  be  taken  to  in¬ 
sure  protection  of  safeguarded  nondefense  official  information.  These 
measures  will  include,  but  not  be  limited  to,  the  following: 
a.  Thorough  indoctrination  of  personnel. 

h  Limiting  access  to  individuals  who  are  authorized  to  receive  the 
information.  This  limitation  applies  to  personnel  of  the  Defense 
Establishment,  personnel  of  other  departments,  and  to  members  o 

the  public. 

c.  Maintenance  of  proper  custody. 

d.  Adherence  to  marking  and  handling  requirements. 

e.  Destruction  of  the  document  or  return  to  the  originator  where 

aP5.r<Release.  a.  Requests  for  information  which  fall  within  the 
terms  of  these  regulations  will  be  denied  on  the  basis  of  these  regu¬ 
lations  only  upon  a  determination  by  a  responsible  officer  that  the 
release  will  be  contrary  to  law  or  will  be  against  the  public  interest. 
Guidelines  are  set  forth  in  paragraphs  2,  6,  and  7  to  assist  the  respon¬ 
sible  officer  in  making  his  determinations.  In  the  event  the  request¬ 
ing  party  requests  that  an  exception  be  made,  the  request  will  be  for¬ 
warded  to  the  agency  head  of  the  Department  of  the  Army  who  has 
primary  responsibility  over  the  subject  to  which  the  documents  relat  e. 
In  such  cases  the  detailed  procedures  of  the  appropriate  regulation* 

(par.  26)  will  tie  followed.  (For  appeal,  pf  tel. )  • 

6.  A  responsible  offlotr  for  the  purpoeei  of  thk  . . r.-iH . . 

paragraph  7«  i*  deemed  to 


264 


EXECUTIVE  PRIVILEGE 


(1)  In  the  field.  A  major  commander,  an  installation  commander, 

or  a  senior  officer  or  civilian  who  is  designated  by  him. 

(2)  Within  the  Headquarters ,  Department  of  the  Army.  The 

head  of  any  Department  of  Army  staff  agency  or  a  senior 
officer  or  civilian  designated  by  him.  J9 

c.  Any  officers  or  civilians  who  are  designated  to  act  for  an  agency 
head  or  a  commander  as  responsible  official  will  be  experienced  and 
mature  and  whenever  possible  will  be  thoroughly  conversant  with  the 
processing  of  requests  for  the  various  types  of  departmental  records. 

6.  Improper  withholding  or  unauthorized  disclosures  of  infor¬ 
mation.  ffl 

a.  Improper  withholding  of  information.  Unreasonable  or  unnec¬ 

essary  withholding  of  information,  which  is  releasable,  must  be  avoid¬ 
ed.  All  responsible  officers  will  insure  continued  adherence  to  the  rule 
that  information  will  not  be  withheld  because  its  release  might  tend 
to  reveal  administrative  error  or  inefficiency,  or  might  be  embarrassing 
to  the  department  or  to  its  officials.  If  a  request  for  information  js 
improperly  denied  for  any  reason  by  a  command  or  installation  the 
requesting  party  may  request  that  the  matter  be  referred  to  Headquar¬ 
ters,  Department  of  the  Army.  JB 

b.  Notification  and  investigation  of  unauthorized  disclosures  of 
safeguarded  information  (exempt  report,  par.  17 k,  AR  335-15). 

(1)  Any  person,  civilian  or  military,  who  discovers  or  becomes 

aware  of  an  unauthorized  disclosure  of  safeguarded  informa¬ 
tion,  or  has  reasonable  cause  to  believe  that  such  a  disclosure 
occurred,  will  immediately  notify  his  commander  or  su peril 
visor  who  in  turn  will  notify  the  installation  commander. 
Any  additional  processing  within  the  installation  will  be  held 
to  a  positive  minimum.  -  1 

(2)  In  the  event  that  the  individuals  who  would  normally  receive 

such  notification  are  involved  in  the  unauthorized  disclosure, 
the  next  higher  official  in  the  chain  of  command  will  be 
notified.  ~1 

(3)  Except  as  provided  in  (5)  below,  the  installation  commander 
who  receives  the  report  in  accordance  with  the  above  instruc¬ 
tions  will  dispatch  it  by  the  fastest  means  available  directly  $ 

to  The  Inspector  General,  Headquarters,  Department  of  the  I 
Army.  ;J 

(a)  An  information  copy  of  the  report  will  be  forwarded  simul- 
taneously  through  command  channels  to  The  Inspector 
General,  Headquarters,  Department  of  the  Army. 


i  i  •  « 
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(b)  The  report  will  contain  all  pertinent  informaiH.u  «  ...  Mfe 
(  necessary  to  a  proper  evaluation  of  the  incident,  and  wUl 

include  the  following  facts: 

1  T>p«icrir>tioii  of  the  information  disclosed ,  .  .  . 

i  Si  known,  of  the  reusing  party,  the  recptent, 

and  all  other  persons  involved;  and 
,  Th.  known  or  estimated  elect  of  the  disclosure. 

...  t  Ji  leTof  command  will  taka  appropriate  acton  on  a 

(  ’  concurrent  basis  to  protect  the 

m  The^installfrtion^ commander  who  receives  the  initial  notid- 
<6)  c“the  authority  to  “i"e°di^ 

"V«t 

ZUrJ  t"Tudicete  reputation, 
STor  other  interests  of  an  individual  who  is  concerned 
H  the  report  is  not  forwarded  the  procures 
(1)  through  (4)  above  will  not  be  applicable,  and  the  com 
lander  will  conduct  the  necessary  investigation  and  make 

an  ’ 4is| PS}^^ureof 7/Z'e  information  will  be 

?•  “?**”■  “}££ S ’“tSoriaed.  Ho 
of  the  term  FOR  OFF  cVmbol  If  the  symbol 

Cher  term  indicate^  to  the  fullest  extent 

a”  pS!d  event  or  date  after  which  the  term  will  no  longer 

«>>  * 

{  }  need  for  protecting  the  information  so  marked  no  e 

S?s  Procedures  and  criteria  for  effecting  this  result  will  be 
plpafedTy  each  responsible  official  (see  pa,  5  for  definition) 

(2>  Ul be I*, by «J» **“ 

responsible  o«cUI  of  the  orupnetint  oflce «  Hgh  ( ^  , 

»•  Hondafenaa  informal  '0"  f.'V, _  t« . 
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is  physically  identified  by,  and  marked  with,  the  symbol  “FOR  OF- 
FICIAL  USE  ONLY.  *  If  the  operations  of  a  specific  agency  in* 
volve  particularly  sensitive  material  (e.  g.,  medical  records  or  reports 
of  an  Inspector  General),  the  agency  head  is  authorized  to  prescribe 
a  cover  sheet  which  bears  a  succinct  statement  for  special  handling 
as  well  as  the  symbol  “FOR  OFFICIAL  USE  ONLY.”  9 

c.  Particular  care  must  be  taken  to  emphasize  that  the  classification 
reserved  for  defense  information  will  not  be  used  for  the  information 
covered  solely  by  these  regulations.  Conversely,  the  symbol  “FOR 
OFFICIAL  USE  ONLY”  as  authorized  herein  will  not  be  used  for 
classified  defense  information. 

d.  If  a  decision  is  made  to  affix  the  symbol  “FOR  OFFICIAL 

USE  ONLY”  the  following  procedure  will  be  followed :  | 1 

(1)  The  documents  will  be  stamped  or  marked  with  the  symbol 

“FOR  OFFICIAL  USE  ONLY”  near  the  bottom  of  eJli 
page.  ,9 

(2)  Correspondence  coming  under  the  provisions  of  these  regu¬ 
lations,  by  reason  of  the  addition  of  an  indorsement  or  in¬ 
closures  containing  information  that  requires  protection,  wi  i  I 
be  identified  and  marked  “FOR  OFFICIAL  USE  ONLY” 
commencing  with  the  indorsement  or  document  which  in¬ 
cludes  such  inclosure. 

(a)  When  this  change  is  made,  notice  to  the  originator  and 
previous  indorsers  is  not  required,  but  the  new  indorsem eft 
will  include  as  its  final  paragraph  one  of  the  following 
statements :  rM 

This  indorsement  contains  information  determined  to  be  “F0R 

OFFICIAL  USE  ONLY.”  Accordingly,  it  has  been  so  identified 
and  marked. 


This  correspondence  is  marked  “FOR  OFFICIAL  USE  ONLY” 
solely  because  of  the  addition  of  inclosure(s)  (Identity 

When  this  inclosure (s)  is  (are)  removed  protective  markings  will 
be  cancelled. 

(b)  Prior  correspondence  will  not  be  so  marked.  I 

(3)  Stenographic  notes,  drafts,  informal  memoranda,  and  other 
temporary  material  containing  information  requiring  pro¬ 
tection  under  these  regulations  will  be  marked  “FOR  OF¬ 
FICIAL  USE  ONLY”  pending  completion  and  authentica¬ 
tion  of  a  final  document.  Upon  completion  of  the  final 
document,  all  notes  and  drafts  used  in  its  preparation  wilfi 
be  destroyed  as  indicated  in  paragraph  9.  | 

8.  Receipt,  transmission,  handling  and  storage,  a.  Incoming 
mail  and  material  marked  “FOR  OFFICIAL  USE  ONLY”  will  bo 
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afforded  a  higher  degree  of  protection  than  unclassified  official  infor¬ 
mation  and  reasonable  precautions  will  be  taken  by  each  agency 
head  or  commander  to  insure  that  the  material  does  not  become 
accessible  to  unauthorized  persons.  The  procedures  will  take  into 
consideration  the  types  of  records  which  are  normally  processed  within 
the  agency  or  office. 

b.  Transfers  of  documents  and  materials  need  not  be  covered  by  a 
receipt  unless  the  sender  deems  the  matter  of  sufficient  importance  to 
require  this  added  protection. 

c.  Documents,  electrically  transmitted  messages,  and  material 
marked  “FOR  OFFICIAL  USE  ONLY”  will  be  transmitted  in  the 
same  manner  as  unclassified  documents.  When  transmitted  through 
postal  channels  registration  of  this  type  of  information  is  not  required 
unless  the  sender  deems  the  matter  of  sufficient  importance  to  require 
this  added  protection  and  expenditure. 

d.  Electrically  transmitted  messages  which  contain  information 
requiring  protection  under  these  regulations  will  include  the  words 
“FOR  OFFICIAL  USE  ONLY”  in  the  internal  instruction  line  of 
each  message. 

e.  Documents  and  material  designated  “FOR  OFFICIAL  USE 
ONLY”  will  be  stored  in  a  container  equipped  with  a  reasonably  secure 
locking  device  (room,  file,  or  container  with  a  reasonably  secure  lock) 
or  in  any  other  manner  as  determined  by  the  responsible  official  which 
will  afford  adequate  protection. 

9.  Destruction.  The  responsible  official  concerned  may  determine 
the  method  of  destruction  for  material  marked  “FOR  OFFICIAL 
USE  ONLY.”  Records  of  destruction  are  not  required. 

[AG  380.01  (15  Nov  57)  JAGL] 

By  Order  of  Wilier  M.  Brucker,  Secretary  of  the  Army : 

MAXWELL  D.  TAYLOR, 
General ,  United  States  Army , 

Official :  Chief  of  Staff. 

HERBERT  M.  JONES, 

Major  General ,  United  States  Army , 

The  Adjutant  General. 

Distribution : 

Active  Army ,  NGt  and  UBAR:  A. 

To  be  distributed  on  n  basis  to  ttU  units  and 

down  to  and  including  rnmpimtcM  snd  bittSTiSS  ««d  M  UttltSSld  b' '• " 
of  comparable  slse» 
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Exhibit  No.  2  ijiH 

Executive  Obdes  10501— Safeguarding  Official  J 

INTEEE8T8  OF  THE  DEFENSE  OF 7he  UNWED STA t£T  ‘t'"‘ 


« andhe  Unlted  States  be  **»»•»«■  cm, 

^Msnzs-  srss^nssK  ?  ™§ . 

X^ti^dby  C0VCPt  °r  «"*  -anf^uS  ^ 

~  ProtLfed  uniformly  Xtahut  Mau^/oHzpri  i0.’,’  affec«n8  0*  n.HI.„i«| 
and  stetutesfand  as  President  '^theUnUed  '£T  ta"“*** the  . . . 

in  the  best  «  ‘^s  as&rg 

tecSS°n  the  “*«;“  which  l»ro 

classification,  which  in  descending  order  of  i!nnJ1U'tedtt0, three  categories  „r 

following  designations;  Top  Secref  Secret  or  r>,nflat  n.C'e,Shan  carry  one  ,,f 

“  «ss  ssffisr*  -  “-“I  - 

of  the  classification  Top  Secret 'shall  h/fSb88'/  Aravlded  by  statute,  the  un,< 
only  for  defense  information  or ^material  wnfif*1’  by- appropriate  author.,  v, 
of  protection.  The  Top  Secret  dassTfica t7on  «h  Wres  tb?  highest  degre,; 
information  or  material  the  defense  asneet  .f  i*  ,  >0  applied  only  to  linn 
unauthorized  disclosure  of  which  couhfresnie*i  w  1Ieb  *®  Paramount,  and  the 
to  the  Nation  such  as  leading  to  a  deflnu4  1“  eAcePtiona»y  grave  damage 
affecting  the  United  Stat“  warm^  atfacka^m^  d‘plo“atic  relations 
allies,  a  war,  or  the  comprCte™  mS££  Xfi the  Fnlted  Statefi  »* 

sssr  • ,el“"fc  -  •«*-*-  • 

the  tlassifieatioif8^retaSh“.fbe^uthorfze(iybvOVi,ied  by  statute-  the  ^ee  „f 
for  defense  information  or  mateHni  d’  by  appropriated  authority,  only 
could  result  in  serious  damage  to  ?he  v.,lmaUth°riZed  f,isclosure  of  which 

International  relations  of  the  UnitedhStaJtestien’d«UCh  “S  by  Jeopardizing  the 

a  program  or  policy  of  vital  imnort-inceFoVn  d  5eruig  the  effectiveness  of 
nusing  important  military  or  defense  plan^  s???1  defense-  or  compm 

velopments  important  to  national  defend  o^  SC  °f<  technological  do 
portant  intelligence  operations.  aerense,  or  information  revealing  im 
(c)  Confidential, — ExcgdI  «c  movr  „„ 
use  of  the  classification  Confidential  sh-uwff817  A’r<’vided  by  statute,  the 
authority  only  for  defense  information  or  r  by  aPProPri”«’ 

closure  of  which  could  he  prejudicial  to ?  •  tbe  ’’'’authorized  dis 

.  A”50-  2.  Limitation  of  authority  torh^Jf,  thadefense  interests  of  the  nation, 
information  or  material  under  this  orde/shTn  hJ r -T l,ty. to  classify  defense 
and  agencies  of  the  executive  branch  as  hereinafter  llD11.tfd  ln  the  departments 
agencies  subject  to  the  specified  limitationfshefuhi^ r  specified.  Departments  and 
(a)  In  those  departments  and  6  deslgnafed  by  the  President  • 

for  national  defense  there  shall  be  no  author dWo?  n°-  ?ir?ct  resPon.sibIU(y 
mformation  or  material  under  this  order  f  original  classification  of 

responsibility  for^tterTpertafning6 to^  /!aving  Partial  but  not  primary 
original  clasFificatSn  ^  inSltlon  or  mater?  de*ense  the  a«tho?ity  for 
exercised  only  by  the  head  of  the  department  ,>r o  “nder  tbls  order  shall  t* 

(c)  In  those  departments  and  agencies  not  aff^ed^??011''  deleRatlon. 
subsection  (a)  and  (b),  above  the  a!?!  affected  by  the  provisions  of 

information  or  material  under  fhis  nrrior  h  n  {or  or^ina^  classification  of 
stole  officers  or  emplovees  who  «hen  n  sbal'  be  exerel«ed  only  by  respon- 
pose.  Heads  of ZhStoenta  \nd  ^ahcaHy  designated  for  this  p?. 

b™iHFen*^ 

flcation  of  information  or  ma^eria^which1  Requires  jrotectioif  fn  ^he'fnteroiits* of 
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national  defense  under  this  order  shall  be  held  responsible  for  its  proper  classi¬ 
fication  in  accordance  with  the  definitions  of  1the-«?tH, 'fshaH  be  scrupulously 
hornnf  TTnnpcessarv  classification  and  over-classification  snail  be  P 

avoided  The  following  special  rules  shall  be  observed  in  classification  of  de  ens 
'Dtomatlon «rmjttrl.u  _  ot,  ,b  „  be  » 

their  own  content  and  not  necessarily  according  to  their  relationship  to 
other  document  References  to  classified  material  which  do  not  reveal 
pi‘i«?Qifipd  defense  information  shall  not  he  classified. 

(b)  Physically  connected  documents. — The  classification  of  a  ®  or  g(rt. . p 
of  phvsicallv  connected  documents  shall  be  at  least  as  hig  ■  ■  .  ,, 

most  highly  classified  document  therein.  Documents  separa  d  fi  m  the 

file  or  group  shall  be  handled  in  accordance  with  their  individual  delense 

classification.  asuiflcation-. — A  document,  product,  or  substance  shall 

bear  a  cSfication  at  least  as  high  as  that  of  its  highest  classified  com¬ 
ponent  The  document,  product,  or  substance  shall  bear  only  one  overa 
classification,  notwithstanding  that  pages,  paragraphs,  sections,  or  compo- 
npnl's  thereof  bc&r  different  clftssificfttions.  ..  .  « 

(d)  Transmittal  letters.— A  letter  transmitting  defense  information  .  < 
be  classified  at  least  as  high  as  its  highest  classified  enclosure. 

(e)  ‘  Information  originated  by  a  foreign  or  De^ 

fense  information  of  a  classified  nature  furnished  to  the  United  States  Dy  a 
foreign  government  or  international  organization  shall  be  assigned  a  c'-  ssi- 
ficiRion  wWch  will  assure  a  degree  of  protection  equivalent  to  or  greater 
than  that  required  by  the  government  or  international  organization  whic 

BKcr4i8hDecms^cation,  downgrading,  or  upgrading.— Heads  of 
<>r  agencies  originating  classified  material  shall  designate  persons  to  b®  resp  _ 
s  I,  e  for  Continuing  review  of  such  classified  material  for  the  p’lrposeofde- 
c  assifvfng  or  downgrading  it  whenever  national  defense  considerations  permit 
,  mi  for  receiving  requests  for  such  review  from  all  sources.  I  ormal  procedures 

SSl'te'SSbS.K Tome  „„!««  m»b.  f«  r-»»Pt  'f 

mnfA„i0i  OTiri  ii-e  fw.incsification  or  downgrading  in  order  to  pieservt  uie  tr 
fectiveness  and  integrity  of  the  classification  system  and  to  eliminate  accumu  a- 
lion  of  classified  material  which  no  longer  requires  protection  in  the  dpf(n" 
interest  The  following  special  rules  shall  be  observed  with  respect  to  c  a  g  , 

of  classiflcationrf^defeMe^inateriaU  ^  exte^  practicable,  the  clarifying 

nnt.horitv  shall  indicate  on  the  material  (excepit  telegrams)  at  the  time  <  f 
original  classification  that  after  a  specified  event  or  date,  or  upon  removal 
of  classified  enclosures,  the  material  will  be  downgraded  or  declassified. 

(M  Nonautomatic  changes.- The  persons  designated  to  receive  requests 
for  review  of  classified  material  may  downgrade  or  declassify  such  mateiial 
when  circumstances  no  longer  warrant  its  retention  in  its  onginal  clas,  fi- 
cation  provided  the  consent  of  the  appropriate  classifying  authority  has 
been  obtained.  The  downgrading  or  declassification  of  extracts  1^  ''  'A 
naraDhrases  of  classifieil  documents  shall  also  require  the  consent  of  the 
appropriate  classifying  authority  unless  the  ag«< ey ,  making  suA  extracts 
knows  positively  that  they  warrant  a  classification  lower  than  that  of  t 
floeument  from  which  extracted,  or  that  they  are  not  classified. 

(C)  Material  officially  transferred. — In  the  case  of  material  transferred 
bv  or  Dursuant  to  statute  or  Executive  order  from  one  department  or  agency 
to  anS  for  the  latter’s  use  and  as  part  of  its  official  files  or  property, 
aS  distinguished  from  transfers  merely  for  purposes  of  storage,  the  receiv- 
department  or  agency  shall  be  deemed  to  be  the  classifying  auth  ty 
For  ^  purposes  under  this  order,  including  declassification  and  down- 

8' “d ^Material  not  officially  transferred.— When  my 

has  in  its  possession  any  classified  malarial  which  ba*  ’  ZfflJJ 

ami  it  appears  (1)  that  such  material  origin  ..ted  In  «n»tncy  which  Iim 

since  become  defunct  and  whoae  file#  am'  oth-  r 
offl.-ially  transferred  to  another  dapartmant  Of  •  11 

or  subsection  (c),  abov#  of  (3)  that  U.la  (mpoiaWa Jj . PT >'■ , 

partment  or  agency  to  dantlfy  «W  Oftiinatlng  j  "■  •  "J  '  „  , 
the  material  indlcataa  that  it  ahottid  be  4owb|NMil  -I  1 
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K??!ln'SSl°t  if  K001  tan,  power  to  Oeclaosifv  aH 

SS g^LKfSSt fisss- 

32V“>  ‘•.^S'AxsrLr  *  «*‘«yS££U 

m»tLt,h.notlfied  such  other  department  ^  ^  ageney,  until  30  day* 

S  ^and  0f  its  intention  to  de^lass  fv  or  Ltge“Cy  ,°f  the  nature*!  ti,„ 
such  30-day  period  the  other  denatti  .  r  downgrade  the  same.  Dan, 

express  its  objections  to  declassifying^  V  aKelity.  may,  if  it  so  dikirca 
“s*£d™^tor°agmencye  shall1 Sta  Z 

in^ccordan^’  a^^dted'SXSffi  “*„!*  "*“*«*  *1« 

de^rtment'or'agency^^Clas^fi^i't11!8  ^n^by^he  ^ead^fThe^^inatii!!! 

*  isssK 

“5? '^^-Ke^S111!  aVltyaterIal  after  obta,n,ng ",,, 

cordance  with  the  classified™  .P rotective,  it  shall  be  safeguarded  U” 
SJStoSJTlSf  °ffieial:  wh°  “«yeclassifyP[hermaet  T!  a  request  made 

SSMIMlfEs 

def^w  o/  Classified  material  —Aft.. one,Jal|y  transmitted.  *i|H 

(a)  Bound  documents. — The  assfe-n^a  a  >f  marked  as  follows : 
documents,  such  as  books  or  namnfil  defense  classification  on  bound 
and  securely  fastened  together  Sn^’„  he  pages  wf  whIch  are  permanently 
the  outside  of  the  frontier  on  thL  t  t,C°nsplcuously  marked  or  sS  ! 
.page  and  on  the  outside  of  the  back  covei-Pa?e’  on  the  first  page,  on  the  bat 

aTunLnd  ^e  page  or  ctwer  6886  **  markings  s,‘a 

hound  documents,  such  as  letters6™8818116^  defense  classification  on  un 
similar  documents,  the  ^  which  r“nda’  reports  ^ograms,  and  othf 
. a  stoned  together,  shall  be  consnicimn  J*  are  J10t  Permanently  and  secure! 

bottom  of  each  page,  in  such  mSr  th at  F  -*“!"*  «*  the  to?3L 

!c  ^!,TS  “re  cllPP«d  or  stapled  together*  W‘U  be  elearly  risible 

•shall  carry  the^efen^la^iShir^^rtto^  trtart8’  maps*  and  drawings 
or  scale  in  such  manner  th*it  it  win  >  *  under  the  legend  title  block 

ajat— liVflffWKiaS8 

recordings,  and tteif TOntotoeTs^sh* — Classified  photographs  films  and 

a*dPapproMJ 

XlTnS«„^ 

orbtlnal6t^PPrfP'^ely^™a^hc^S°r)rstarnpedUin °tlf  °f  Classlfied  material 
original  thereof.  r  stdmped  in  the  same  manner  as  the 

»■•"*■  "■*“ « 

recipient  of  such  material  thrit  it  line?  i  ^  1S  to  convey  to  a 
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(h)  Change  or  removal  of  classification.- Whenever  classified  material  is 
declassified,  downgraded,  or  upgraded,  the  material  shall  be  marked  or 
stamped  in  a  prominent  place  to  reflect  the  change  in  classih, cat tum,  t 
nnthoritv  for  the  action,  the  date  of  action,  and  the  identity  or  tne  persoi 
or  unit  taking  the  action.  In  addition,  the  old  classification  marking  sha 
be  cancelled  and  the  new  classification  (if  any)  substituted  therefor.  u 
matic  change  in  classification  shall  be  indicated  by  the 

ing  authority  through  marking  or  stamping  in  a  prominent  place  to  icnec 

information  specified  in  subsection  4(a)  hereof.  ctnv- 

(i)  Material  furnished  persons  not  in  the  executive  branch  t  , 

eminent  —When  classified  material  affecting  the  national  defense  is  fur- 

“This  material  contains  information  affecting  the  national  eenseo 

United  States  within  the  meaning  of  tHe  ^P^onage 

secs.  793  and  794,  the  transmission  or  revelation  of  which  in  any  ma 

an  unauthorized  person  is  prohibited  by  law.  r*otn”  ««  defined  bv  the 

Use  of  alternative  marking  concerning  Restricted  Data  as  defined  oy 

Atomic  Energy  Act  is  authorized  when  appropriate.  ,  f 

Sec  6.  Custody7 and  safekeeping.—' The  possession  or  use  ot  <jlaasi^  d®f® 
information  or  material  shall  be  limited  to  locations  'Yh^f  “naitLrized  per! 

8onsaare0prev^ffed0frouargaUi^g  access  ^^.^^^j'^^^J^f^h^etbSTduring 
o^mTtsld^of^o^lng^ours^the'^foldowin'g 'physical  or  mechanical  means  shall 

be  taken  to  protect  it:  material.—' Top  secret  defense  material  shall 

be  protected  in  storage  by  the  most  secure  facilities  possible.  Normally  it 
wiU  be  stored  in  a  safe  or  a  safe-type  steel  file  container  having  a  three- 
position  dial-type  combination  lock,  and  being  of  such  weight,  size,  con 

struction,  or  installation  as  to  minimize  the  possibility  of  ®ar™p^”^1®“ttry; 
nhv^ioai  theft  damage  bv  fire,  or  tampering.  Ihe  head  of  a  department  or 
agenS ^ may  apprOve" other  storage  facilities  for  this  material  which  offer 
comparable  or  better  protection,  such  as  an  alarmed  area,  a  vault,  a  secure 
vault-type  room,  or  an  area  under  close  surveillance  of  an  armed  guard. 

(b)Secret  and  confidential  material.- These  categories  of  defense  mate- 
Hnl  mav  be  stored  in  a  manner  authorized  for  top  secret  material,  or  in 
mlta“fito  cabinet  equipped  with  steel  lockbar  and  an  approved  three- 

combination  dial-type  padlock  from  which  the  hfa^reUfadli ti^approvwi 
numbers  have  been  obliterated,  or  in  comparably  secure  facilities  approved 

of  departments  and 

nrescribe  such  protective  facilities  as  may  be  necessary  in  their  depart 
ments  or  agencies  for  material  originating  under  statutory  provisions  reqmr- 

ing  protection  of  certain  information.  .  ]n.ba  a«fAkppi>ing 

fdl  Changes  of  lock  combinations.— Combinations  on  locks  of  safekeeping 

wiiiinmpnt  shall  be  changed,  only  by  persons  having  appropriate  security 

S£SSS SS2LJS  iVetpdpmen.  is  Seed 

thA  manufacturer  or  other  sources,  whenever  a  person  knowing  tne  comoma 
SSiTSSSSSSLTfcoi  the  ofiBce  to  which  the  equipment  is  assigned,  or 
whenever  the  combination  has  been  subjected  to  compromise,  and  at  .east 
once  every  year.  Knowledge  of  combinations  shall  be  limited  to  the  minimum 
number  of  iiersons  necessary  for  operating  purposes.  Records  of  <  omlana- 
Hons  shall  ^  classified  no  lower  than  the  highest  category  of  classified 
Sse  material  autluirized  for  storage  in  the  safekeeping  equipment 

concerned.  responsibilities. -Ou*U»lUim  of  ciuasifli-.i 

J2£S£  W  r?M.™ . ."-xK: 

for  such  material  at  aU  tlm*»  and  partWttU' 1 1  "»  •  ;  *  .  J,  . . 

material  in  apprortfi  . •.;<  .  . . gj  ' 

under  direct  euperrltion  of  Wit*-'1  ""W" 

_ 1. 1 ii. ail  In  till  4  <1  im  i-  ‘‘M  ^ 


procedure*  whioh  Iwufh  th»t  . . *  ;■ 

cuuMiflod  defen**’  iBfonMttM  of . . .  f 

information  *1mU  hot  hi  dlMUMOd  1  hi  I . 


•fa-1 . nui 

ini  it  M  »  I  *  1  H  '  -  I  H  *  ll 


I  .  |  •  I  I  *  ♦  • 
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categories  under  the  provisions  of  this  ord*  i!a  !°n  cIassifled  in  the  Jtlirno 
Phone  conversations,  except  as  mac  ho  wj  skal,  not  be  revealed  in  (We 
with  respect  to  the  transmission  of  authonzed  under  section  8  Jbereof 
certain  military  communications  circuits'^*  aD®  confidential  material  over 

branch  who  his  tofowled^e  of  tXtosXrX^ihf  pe™on.in  the  executive 
of  classified  defense  information  shall  oroJ  °>>.s1lble  subJection  to  compromlMe 
a  designated  official  of  h“  agencv  InH  ^  ,y  .?P°rt  the  circumstances  m 
action  forthwith,  including  advice  to  ‘the  origin o«lr  ®?aU  take  a»Prei>rlnln 
isi'-C-  7.  Accountability  and  disseminating  e  g  department  or  agency, 

fled  defense  information  rtill  bVZZ me^niX^6  or  ^session  of  IJi 
require  such  access  in  the  i nterest  of  nron, hZ  °  persons  who  officialfiuf  l,.N 
they  have  been  determined  to  be  trustworthy*  "t?  rldtlonal  defense  and  only  if 
of  classified  defense  information  shaTbTmafnt  r°Per,  contro1  of  dissemination 
accountability  records  of  classified  defense  info  mot®  !  times’  ir,cludinK  »nhI 
limitation  on  the  ntnnber  of  such  documents  Ph,!  ,  *  ,'"  documents.  and  severe 

copies  thereof  reproduced  The  nmni  Pr  ^  originated  as  well  as  the  number  of 
tion  documents  shall  be  kept  to  aZX.lX^  °f  classifled  defense  inform,, 
of  the  information  contained  in  such  doeumenfsXafX  «be  risk  of  eompromlHc 
Government  in  protecting  surfPdicuments  Ti"!  fn  flnancial  burden  on  the 
observed  in  connection  with  accounts  intwf  following  special  rules  shall  he 
information  or  material :  ‘  countability  for  and  dissemination  of  deft>i,H„ 

prescribe  such* ' lc*TOuntabiUty  ^ procures8 as  ^partments  and  agencies  shall 
tively  the  dissemination  of  claLXf  XfL*  ?  f  necessary  to  control  eflVc 
severe  control  on  materiL  J  ton  si^matJ°n’  wlth  Particularly 

secret  control  officers  shall  be  designated  tret  under  this  order.  Mi'op 
accountability  registers  of  and  disMt^Von  re,p,‘red’  to  receive,  maintain 
(ft)  Dissemination  outline  o  V  p  seeret  ,naterial. 

formation  shall  not  be  disseminat^outsideTh  C*’  Classified  defense  In 
under  conditions  and  through  channels  ^executive  branch  except 
seminating  department  or  agenev  the  head  of  the 

which  dissemination  of  such  information  is  nmnn^f  I,ers‘m  °r  agency  jp. 

been  solely  or  partly  responsible  for  its  production!  *  *°  be  made  may  hav" 

otherwise  "provided  °by^tion  102°  "ftlT  ^p^rtment  or  agency.— ExcepfJia 
1W7  (c.  343,  61  Stat  ^^as  amended  50  ST  SlZ\lty  Act  of  ***  -’«• 
information  originating  in  another  derartmfdt'  4°3)’  claSsifled  defense 
seminated  outside  the  receWng  denaXe^?  o  agency  sbaP  not  be  dls 
of  the  originating  department  or  agenc^ DocumfnX  W,ithout  the  conx“»' 
ing  defense  information  which  are  classified  *  a"d  material  contain 
be  reproduced  without  the  consent  of  thfoHe,n?v  eC^et  °r  secret  sha|l  •>.„ 

*Si  ssrs&rs  «?«£&£  z  ss?- 

,lom  wkkss  ftr'S'ai  aas?: — 

opaque  inner  and  outer  covers ^The  innp°h  material  sha11  I)e  enclosed  in 
or  envelope  plainly  marked  with  Covfr  shaU  be  a  sealed  wrapper 

The  outer  cover  shall  he  sealed  and  _  c*ass* fiction  and  address 

classification  of  its  contend  A  lre88ed”  tb  no  indication  of  UuM 

closed  in  the  inner  7over  exCL  ?h»t  IS  ^  1  be  attached  *>  or  en 

a  receipt  only  if  the  sen  dor  Zl,  3.  confidential  material  shall  requb 
identify  the  adressor,  adressel  and^thXrwX  7^  receiPt  form  shi» 

classified  information.  It  shall’  be  signed  hv  PiX*’  bUt  sbaI1  contafn  »0 
turned  to  the  sender.  signed  by  the  proper  recipient  and  im¬ 

material  shalT  be  effected  *Xf er  ablv t-1?6  transmiaaion  of  top  secret 
or,  alternatively  by  specifies ltv  naZ  '  .  ^  contact  of  officials  concerned 

diplomatic  &,*«»  Ppa« 

purpose,  or  by  electric  means  in  encrypted  forX  y  created  for  «»tt 

tion  transmitted  by  the  Federal  RnrX.fr?  ’  *•  tbe  case  ot  informn 
transmission  may  be  used  as  are  rnrrann  uvestigation,  such  means  ot 
eral  Bureau  of  Investigation  nnleXlX^  approved  the  Director,  Fed 

made  in  exceptional  cases  by  ’the  orlginn  tl^agracv8^011  *°  **  contrary  *• 

«»<»  ■*»« >»■ 

cares  d.\  one  of  the  means  established  for 
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top  secret  material,  by  an  authonzedcouner,  by  Yeer'fma'teria^may  be 
protected  commercial  express\  air  <  ■  f  .  thft  United  states  by  one  of 

transmitted  outside  the  continental  hmits  tn  commanders  or  masters 
the  means  established  for  top  secret  1  ^  y  registered  mail  through 

of  vessels  of  U.S.  registry,  or  by  JJjS-  Pf  L^ed ^that  the  material  does 

Army,  Navy,  or  Air  Force  ^ V" V  Xov e r ri’« n e i, too ntr < >  1  and  does  not  pass 
not  at  any  time  pass  out  of  U.S.  Go  •  mayi  however,  be  trans- 

through  a  foreign  postal  system.  Sec  Government  installations 

mitted  between  U.S.  Government  and/or  Canaman  c,o  ^  Canadian 

in  continental  United  States  Canada  and  AIldsan  eIyergeney,  secret  mate- 
registered  mail  with  register  m  ^  communications  circuits  in 

»» »”" w  s"re“', 

shall  be  transmitted  within  \  e  rPp-igtered  mail,  or  by  express  or  freight 
lished  for  higher  classifications,  by  regis  d  “arlbed  ),y  the  head  of  the 
under  such  specific  conditions  as  MJ  p  continental  United  States, 

2SE2SS  SJSiSSw  .n » 

transmission,  and  transmissi  »  ,  head  of  the  department  or  agency, 

ceived  by  a  department  or  .ase“  yf  Ji.J ^organization  functions  policies,  opera- 
business  and  preserved  as  evidence  of  t  .  S  1  department  or  agency  of 

tions,  decisions,  proc-edures  or  .otbf  ^fo^ational  value  of  the  data  contained 
the  Government,  or  because  of  the  with  the  act  of  July  7,  1943 

therein,  may  be  destroyed  only  m  366-380)  Nonrecord  classified  mate- 

(c.  192,  57  Stat.  380,  as  amended,  44  U.S.C ^  ghorthand  n()tes>  prelimi- 

rial,  consisting  of  extra  copies  aad il”Vh«r  material'  of  similar  temporary  nature, 
nary  drafts,  used  carbon  paper,  established  by  the  head  of  the  depatment 

— *•  ■*  “•  « 

"U,P0O)  Methods  of  destruction.— Ctoshlted  am^riate^fficifll^r'by^ther 

jsixisss  $  saz- 

tion  is  equally  complete.  accountability  records  main- 

J2.  SwS « ■ *»  -«“•  *"*  01  maM 

order,  heads  of  those  departments  and  persons  to  coordinate  and 

tied  defense  information  shall  designate  exiMirienc^  pe  agencies  „nder  this 
supervise  the  activities  applicable  to  tralnlng  and  orientation 

order.  Persons  so  designated  shaU  mainta  n  defenge  information  to  impress 
programs  for  employees  concern^  wtthclas.^d  exercising  vigilance 

srxs  srs? sa?  as«  -  - — -  «-*— 

of  this  order  are  administered  effecttvely.  ittorney  General.— Th#  AttorMf 

Sec.  11.  /nterprctation  o/regutoti^  ftg^  At^  ll|?*nc7  or  bl>  ««!/«£• 

General,  upon  request  of  the  a  1  a  ./through  .Ittthorlp^  . . g 

ignated  representative,  shall  perewai^  r^  . «r  |t, . . . . 

of  the  Department  ot  1,1  ...  . t  qt  tfiflr  JlHio  . .  . 

connection  with  any  P»bl*nMiart«lnj  W .  ia>,| e, . . |  ...  ' 

authoriee  the  disseo.ifft'lon,  '  wmm  r?US,-  i 

contrary  to  the  prov^tJ^  MM*  '  /  . .  <  . ■' 

8eo.  18.  "BwweM  <•»  U  . tfM  . ■  "-I''  •••* 

sj&v.  - - 8m  iiia  .  .  . ,  - 1 1 1  *  i . . .  i .  “•  v’,  V  If. 


In  fl»i  -  •  •  ’  i 


|  i  I  M  M  I 


i  .  i  . 


■  M-  I  *  *  I  •  '  t  1 
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executive  privilege 


not  fJn  .  cfPtional  cases. —When  in  L  L  g  *  tlons  Prescribe.  S 

S^ejr^dent  shai*  Slants  tr^rar*  -w  #- 

mental  sources  relatinaVoc  Upon’  su£Se«ti<>ns  or  complaints  "fn!  'ShaH  receivo’ 
v  Sec.  17.  Jt^XurftT^  °f  tW«  ‘>r^r  nongovern- 

Sec.  19.  Revocation,  n*  ~  _ 


■—  formation  is  properly  s^“^ 

10290  of  September  24  WSi^revok  a°r<ier  10290— Executive  Order 

mS*  2a  ^ee<lVe  M  S5«g.^ 

The  White  House,  November  5,  195s.  Dwight  D.  Eisenhower/ 


I: 


Exhibit  No.  3 

[Immediate  release,  Mav  17  10*4  t 

’  Prestdeift/  Hagerty’  press  secretary  to  the 

The  President  today  sent  the  following  letter  to  the  <w  , 

s  rcer  t0  the  Secretary  of  Defense : 

The  honorable  the  Secretary  of  Defense,  The  White  House. 

.  Dear  Mr.  Secretary  •  It  .  | 

SSHSpS  SSflll 
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Within  this  constitutional  framework  each  branch  should  cooperate  fully  with 
each  other  for  the  common  good.  However,  throughout  our  history  the  1  resident 
has  withheld  information  whenever  he  found  that  what  was  sought  was  confi¬ 
dential  or  its  disclosure  would  be  incompatible  with  the  public  interest  or 
jeopardize  the  safety  of  the  Nation. 

Because  it  is  essential  to  efficient  and  effective  administration  that  employees 
of  the  executive  branch  be  in  a  position  to  be  completely  candid  in  advising  with 
each  other  on  official  matters,  and  because  it  is  not  in  the  public  interest  that  any 
of  their  conversations  or  communications  or  any  documents  or  reproductions 
concerning  such  advice  be  disclosed,  you  will  instruct  employees  of  your  Depart¬ 
ment  that  in  all  of  their  appearances  before  the  subcommittee  of  the  Senate  Com¬ 
mittee  on  Government  Operations  regarding  the  inquiry  now  before  it  they  are 
not  to  testify  to  any  such  conversations  or  communications  or  to  produce  any 
such  documents  or  reproductions.  This  principle  must  be  maintained  regardless 
of  who  would  be  benefited  by  such  disclosures. 

I  direct  this  action  so  as  to  maintain  the  proper  separation  of  powers  between 
the  executive  and  legislative  branches  of  the  Government  in  accordance  with 
my  responsibilities  and  duties  under  the  Constitution.  This  separation  is  vital 
to  preclude  the  exercise  of  arbitrary  power  by  any  branch  of  the  Government. 

By  this  action  I  am  not  in  any  way  restricting  the  testimony  of  such  witnesses 
as  to  what  occurred  regarding  any  matters  where  the  communication  was  directly 
between  any  of  the  principals  in  the  controversy  within  the  executive  branch  on 
the  one  hand  and  a  member  of  the  subcommittee  or  its  staff  on  the  other. 


Sincerely, 


Dwight  D.  Eisenhower. 


Memorandum  for :  The  President. 
From :  The  Attorney  General. 


One  of  the  chief  merits  of  the  American  system  of  written  constitutional  law 
is  that  all  the  powers  entrusted  to  the  Government  are  divided  into  three  great 
departments,  the  executive,  the  legislative,  and  the  judicial.  It  is  essential  to 
the  successful  working  of  this  system  that  the  persons  entrusted  with  power  in 
any  one  of  these  branches  shall  not  be  permitted  to  encroach  upon  the  powers 
confided  to  the  others,  but  that  each  shall  be  limited  to  the  exercise  of  the  powers 
appropriate  to  its  own  department  and  no  other.  The  doctrine  of  separation  of 
powers  was  adopted  to  preclude  the  exercise  of  arbitrary  power  and  to  save  the 

people  from  autocracy.  * 

This  fundamental  principle  was  fully  recognized  by  our  first  President,  George 
Washington,  as  early  as  1796  when  he  said :  “*  *  ♦  it  is  essential  to  the  due 
administration  of  the  Government  that  the  boundaries  fixed  by  the  Constitution 
between  the  different  departments  should  be  preserved  *  *  In  his  Farewell 
Address,  President  Washington  again  cautioned  strongly  against  the  danger  of 
encroachment  by  one  department  into  the  domain  of  another  as  leading  to 
despotism.  This  principle  has  received  steadfast  adherence  throughout  the  many 
years  of  our  history  and  growth.  More  than  ever,  it  is  our  duty  today  to  heed 
these  words  if  our  country  is  to  retain  its  place  as  a  leader  among  the  free 


nations  of  the  world.  . 

For  over  150  years — almost  from  the  time  that  the  American  form  of  govern¬ 
ment  was  created  by  the  adoption  of  the  Constitution — our  Presidents  have 
established,  by  precedent,  that  they  and  members  of  their  Cabinet  and  other  heads 
of  executive  departments  have  an  undoubted  privilege  and  discretion  to  keep 
confidential,  in  the  public  interest,  papers  and  information  which  require  secrecy. 
American  history  abounds  in  countless  illustrations  of  the  refusal,  on  occasion,  by 
the  President  and  heads  of  departments  to  furnish  papers  to  Congress,  or  its 
committees,  for  reasons  of  public  policy.  The  messages  of  our  past  Presidents 
reveal  that  almost  every  one  of  them  found  it  necessary  to  inform  Congress  of 
his  constitutional  duty  to  execute  the  office  of  President,  and,  in  furtherance  <>f 
that  duty,  to  withhold  information  and  papers  for  the  public  good.  . 

Nor  are  the  instances  lacking  where  the  aid  Of  ®  <‘"Urt  Wits  SOttuht  in  TiUI 

to  obtain  information  or  papers  from  a  President  and  the  i« . . 

courts  have  uniformly  hm  that  the  President  and  the.heede  ff 


Courts  have  uniformly  held  that  the  yrvuuu-m  <md  “>«■  ' 

have  an  uncontrolled  discretion  to  wlthh4d  the  »'.r . .  >  M1“  • "  »JMmi 

public  interest ;  they  will  not  interfere  with  11“  <  . . .  ,lM,t  ,li 

that  Congress  has  not  the  power,  as  X  of  the  I  great  ) . . . • 


ill  H  (  -tl 


*  '  '  ,M“  'M"1 
I  I  I  1**1.'  Ml 
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maylrupose its unres[rltned  win u^hRco^e*0"6  ^  ^  execu«’|1"'""  " 

president  Washington's  administration 
W*  Hous®  of  Representatives  passed  the  following  , 

-as  issat  w?at israp  a  It  ; ; 

srtarafffissj? 

gPgSli™ ass#a 

™sx  pSC  ssr*  Hower*.r-  .’*»  .ra 

War,  and  I^dmond  Randolph,  the  Attorney  General,  were  present  Tlmirnm 

Genenil  St  CHir'^p*6"  1°  ,K“?X  ,£?r  the  original  letters,  instruction JS  , 
general  St.  (dan.  President  Washington  stated  that  he  had  eallpd  hk  p.ii.  „  i 

members  together,  because  it  was  the  first  example  of  a  demand  on  the  ", 

btMlid<^notclou^>|,"lii! 

%#  $£sl  3~~  s  «ss  r  mm 

to  exercise  a  disrrptinn  A  1  V; J  ,  uie  imbllc :  Consequently  worn 

right  to  call  on  the  he^Hi  Lfilf  ne*th“  th*  committee  nor  House  had  n 

£JHS 

appropriation  which^the  HouJe  to/mpl?ment  th©  treaty  with  m. 

SSiS-S-  4, 

as  a  duty  to  give™ wMch ngm  the  Pre*4‘ 
as  a  right;  and  with  truth  I  affirm  <iLf  if  ,of  *  ,m  either  House  of  CongrowH 
while  I  have  the  honor  to  preside  7n  th ^  ft™*  be°f’  as  lt  wiU  conti™e  Cffli<< 
harmonize  with  the  other  brnnohoo  Hi >  9  vernmen^  my  constant  endeavor  in 

by  the  people  and  ml  1°  far  a®  trust  delegated  *#' 

to  ‘preserve,  protect  and  defend  f hr  r'^n^-if6?*86  »°^  obligations  it  imposts 

aM  Papers  of  the  Presiaratt,  vd  i  1,  Jm?  pe™lt"  <H'«l»Mra,'» 

«~sfssysw5as  ssz  ‘‘‘J^/ortss  x° 

treaties  in  the  President,  with  the  advice  and  consent  nf  n  g« he  l,owel!  of  mak!,ig 
Ml™“0l,li”‘  ’  He  closed  his  "eia“e  to  ‘tte  Hi™ 
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“As,  therefore,  it  is  perfectly  clear  to  my  under «tend*“g  that  tte  «»f  *  ®* 

drcumstances  of  this  case,  forbids  a  compliance  with  your  request  (Rwhard- 
son’s  Messages  and  Papers  of  the  Presidents,  vol.  1,  p.  196) . 

president  Jefferson’s  administration 

t  To«naT*TT  i  Qfi7  T? pnrp<?f*ntative  Randolph  introduced  a  resolution,  as  follows  . 
SSSKTiffi'  rfflTA.  United  States  he,  and  t«  hereby  1.  JJ 
mmaiPd  fo  Piv  before  this  House  any  information  in  possession  of  the  Executive, 
Svcenf  such  L  he  may  deem  the  public  welfare  to  require  not  to  be  disclosed 
touching  any  Illegal  combination  of  private  individuals  against  the  peace  and 

safety  of  the  Union,  or  any  military  expedition  planned  by  s"cah  ^^ogtther 
nirainst  the  territories  of  any  Power  in  amity  with  the  United  States ,  rogeiuer 
dTth  the  measures  which  the  Executive  has  pursued  and  proposes  to  take  for 
sunnressing  or  defeating  the  same”  (16  Annals  of  Congress  (1806-1807),  p.  336). 

The  Resolution  was  overwhelmingly  passed.  The  Burr  conspiracy  was  then 
sti  rring  the"  muntRv.  Jefferson  had  made  it  the  object  of  a  special  message  to 
roneress  wherein  he  referred  to  a  military  expedition  headed  by  Burr.  Jeffer¬ 
son!  replR  to  the  resolution  was  a  message  to  the  Senate  and  House  of  Repre¬ 
sentatives3^  Jefferson  brought  the  Congress  up  to  date  on  the  news  which  he 
had  been  receiving  concerning  the  illegal  combination  Private  individu 
against  the  peace  and  safety  of  the  Union.  He  pointed  out  that  he  had  recently 
XRved  a  mass  of  data,  most  of  which  had  been  obtained  without  the  sanction 
of  on  oath  so  as  to  constitute  formal  and  legal  evidence.  It  is  c  e  y 
form  of  letters,  often  containing  such  a  mixture  of  rumors,  conjectures.  and 
suspicions  as  renders  it  difficult  to  sift  out  the  real  facts  and  unadvisable  to 

hazard  more  than  general  outlines,  strengthened  by  ““X/ CTiden^Teliv^red 
the  particular  credibility  of  the  relator.  In  this  state  of  the  evidence,  deiive  e 

sometimes  too  under  the  restriction  of  private  confidence,  neither  safety  nor 

justice  will  permit  the  exposing  names,  except  that  of  the  principal  factor,  whose 

guilt  is  placed  beyond  question”  (Richardson’s  Message  and  1  apers  of  the 

Presidents,  vol.  1,  p.  412,  dated  January  22, 1807). 

SIMILAR  ACTIONS  BY  PRESIDENTS  JACKSON,  TYLER,  BUCHANAN,  AND  GRANT 

On  Februarv  10  1835,  President  Jackson  sent  a  message  to  the  Senate  wherein 
he  declfnld  to  comply  with  the  Senate’s  resolution  requesting  him  to  eommum- 
i  iite  conies  of  charges  which  had  been  made  to  the  President  against  the  official 
conduct  of  Gideon  Fitz,  late  Surveyor  General,  whicli  caused  his  removal  from 
office  The  resolutions  stated  that  the  information  requested  was  necessary  both 
in  the  action  which  it  proposed  to  take  on  the  nomination  of  a  successor  to  Fitz, 
and  in  connection  with  the  investigation  which  was  then  in  progress  by  the  Senate 

respecting  the  frauds  in  the  sales  of  public  lands.  .  . 

The  President  declined  to  furnish  the  information.  He  stated  that  in  his 
Judgment  the  information  related  to  subjects  exclusively  belonging  to  the  execu¬ 
tive  department.  The  request  therefore  encroached  on  the  constitutional  powers 

'  fThe  President’s  message  referred  to  many  previous  similar  requests,  which  he 

deemed  unconstitutional  demands  by  the  Senate.  ._„0„„ia*iVA  nna  trustee 
“Their  continued  repetition  imposes  on  me,  as  the  representative  ana  trustee 
of  the  imericTn  S>p"eP  the  painfid  but  imperious  duty  of  resisting  to  the  utmost 
•inv  further  encroachment  on  the  rights  of  the  Executive  ( ibid.,  p.  133). 
TwVPrettd^t^ next  took  up  the  fact  that  the  Senate  resolution  had  been  passed 

conduct  the  Senate  sought  to  Impeach  would  low  0M  of  hit '  l  > 

wSSm’JSh » i«sj» •'» /jssit'jisrtu'w'i  ■  t 

did  not  follow  In  the  pt*M8t  MN.  «•  rmiWBt  n  It  ff11"  w 
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Scatlonf ght  thereafter  be  1uoted  «  »  precedent  for  similar  and  repeated 

”?**  th?  . 

to  the  domination  and  control  of  the  Senate-  *  *  *£  g  t  natl0nal  concernment 

oT£““argeTtf 

a:," sxa;  “'S>rser  aarmi“g 

sa^5s,a^^S5Ha:4s&^ 

»atssr.£s  <"«  o?  sr'fc' 

Colonel  Hitchcock  relative  tattle  XirK  J  fh?^a  TDt Tof  War  by  Bleu  tenant 

aU  information  commnnicaW^y  Wm  conce^?n?uf°k/e  £■“?“  toSetbSw"" 
invpsHc-fltA*  nien  oii  *■  •  xj  flim  concerning  the  frauds  he  was  charged  h» 

ssssf# 

contained  inforZtTonS  fifT* 

3KKS5SS-^S«.=t 

statements  at  that  time  would  be  /ro^i v  !»w  ^‘  to  PromulS*W 
defeat  the  object  of  the  inauirv  ir.f., io,,  r,,,,  J,  ,  ,llose  persons,  and  would 

been  given  at  that  tim^  sufficient  opCtunitf^  £?‘  th«  department  ha,!  . 

call  the  parties  affected  “t?  !  pursue  the  investigation.  |» 

proper  to  be  taken  explanations,  or  to  determine  on  the  Mures 

onTIhndfann  Affairs'o?  Ro^wM^  Vs  «*****Y  to  the  Cornu, . . 

ssa  *  “  t  :s 

in  ^resisting*  a  °res^dutionC  of  ^h^House  *t  ^  Prfdent  James  Buchanan  in’jlH.m 
any  other  ffficer of the ^Goverame^rbod  hvTStlg“te  .Whether  the  President  or 
means  sought  to  influence  the  option  nf  o  Inoney, >  Patronage  or  other  improjNT 
any  law  relating to  the U  ^ngress  for  or  against  the  passage  of 

Messages  aVd  Ks'of  SfSAS^  Sft  (8~ 

In  the  administration  of  President  Ulvsses  4  nf  ^ 

President  to  inform  it  whether  nnv  nrn/i?68  , ^rant  the  House  requested  Mm 

what,  have  been  performed  at  a  distance  fron?  ,(?ffices,  ac^s»  or  duties,  and  if  an.v, 
by  law.  It  appear s  that  Ui e  du rno«p ^ /S  the. Seat  of  *°wnmcnt  established 
dent  bv  reason  of  bia  ^  *  osf  ^lls  mQully  was  to  embarrass  the  PivnI 

President  Grant  replied  that^he^aile^^fl^i hot  months  at  Long  Brain  h 

given  to  the  Houseof  Represent^  and“tb»?  P0"*™"?™  the  author!,  y 

with  legislation  (Richardson  Messa^  and  PsLrArT?.  *“,*  nothin«  *° 
pp.  362-363 ) .  ’  essages  and  Papers  of  the  Presidents,  vol,  VII, 

president  Cleveland’s  administration 

discussion  ffi^Semte  wUh^eWco  t^M^n,tbere  was  an  extended 
by  the  refusal  of  the  Attorney  General  to  EfXeCut*Vt  **£3} 

°f  Sf “  *  tbe  SSffi  'attorney*  fur 

late  TJS&JSr 
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eluded  it  was  entitled  to  know  all  that  officially  exists  or  takes  place  in  any  of 
the  departments  of  Government  and  that  neither  the  President  nor  the  head  of 
a  department  could  withhold  official  facts  and  information  as  distinguished  from 

private  and  unofficial  papers.  m  .  . 

In  his  replv  President  Cleveland  disclaimed  any  intention  to  withhold  official 
papers,  but  he  denied  that  papers  and  documents  inherently  private  or  confi¬ 
dential,  addressed  to  the  President  or  a  head  of  a  department,  ha^ng  reference 
to  an  act  entirely  executive  such  as  the  suspension  of  an  official,  w ere  change 
in  their  nature  and  became  official  when  placed  for  convenience  in  ^be  custody 
of  a  public  department  (Richardson,  Messages  and  Papers  of  the  Presidents, 

Challenging  tlie  attitude  that  because  the  executive  departments  were  created 
by  Congress  the  latter  had  any  supervisory  power  over  them,  I  resident  Cleveland 

declared  (Eberling,  Congressional  Investigation,  p.  258)  :  ,  .  - 

“I  do  not  suppose  that  the  public  offices  of  the  United  States  are  r^ulated  or 
controlled  in  their  relations  to  either  House  of  Congress  by  the  fact  that  tley 
were  created  by  laws  enacted  by  themselves.  It  must  be  that  these  instrumental¬ 
ities  were  created  for  the  benefit  of  the  people  and  to  answer  the  general  purposes 
of  government  under  the  Constitution  and  the  laws,  and  that  they  are  unencum¬ 
bered  by  anv  lien  in  favor  of  either  branch  of  Congress  growing  out  of  their 
construction  and  unembarrassed  by  any  obligation  to  the  Senate  as  the  price  of 

their  creation.” 

PRESIDENT  THEODORE  ROOSEVELT’S  ADMINISTRATION 

In  1909,  during  the  administration  of  President  Theodore  Roosevelt,  the  ques¬ 
tion  of  the  right  of  the  President  to  exercise  complete  direction  and  control  over 
heads  of  executive  departments  was  raised  again.  At  that  time  the  Senate  passed 
n  resolution  directing  the  Attorney  General  to  inform  the  Senate  whether  certain 
legal  proceedings  had  been  instituted  against  the  United  States  Steel  Corp.,  am  i 
not,  the  reasons  for  its  nonaction.  Request  was  also  made  for  any  opinion  of 
the’ Attorney  General,  if  one  was  written.  President  Theodore  Roosevelt  replied 
refusing  to  honor  this  request  upon  the  ground  that  “Heads  of  the 
departments  are  subject  to  the  Constitution,  and  to  the  laws  Passed  by  the  Con¬ 
fess  in  pursuance  of  the  Constitution,  and  to  the  directions  of  the  President  of 
the  United  States,  but  to  no  other  direction  whatever”  (Congressional  Record 

vol.  43,  pt.  1,  60th  Cong.,  2d  sess.,  pp.  527-528).  fonernl 

When  the  Senate  was  unable  to  get  the  documents  from  the  Attorney  General, 
it  summoned  Herbert  K.  Smith,  the  head  of  the  Bureau  of  Corporations,  and 
requested  the  papers  and  documents  on  penalty  of  imprisonment  for  contempt. 
Mr.  Smith  reported  the  request  to  the  President,  who  directed  him  to  turn  o\e 
to  the  President  all  the  papers  in  the  case  “so  that  I  could  assist  the  Senate  i 
the  prosecution  of  its  investigation.”  President  Roosevelt  then  informed  Senator 
Clark  of  the  Judiciary  Committee  what  had  been  done,  that  he  had  the  papers 
and  the  only  way  the  Senate  could  get  them  was  through  his  impeachment. 
President  Roosevelt  also  explained  that  some  of  the  facts ^ere  ^|! 
Government  under  the  seal  of  secrecy  and  cannot  be  divulged,  and  I  will  see  to 
if  that  the  word  of  this  Government  to  the  individual  is  kept  sacred  (Corwin, 
The  President — Office  and  Powers,  pp.  281,  428;  Abbott,  The  Letters  of  Archie 
Butt,  Personal  Aide  to  President  Roosevelt,  pp.  305-306). 

PRESIDENT  COOLIDGE’S  ADMINISTRATION 

In  1924  during  the  administration  of  President  Coolidge,  the  latter  objected 
to  the  action  of  a  special  investigating  committee  appointed  by  the  Senate  to 
Investigate  the  Bureau  of  Internal  Revenue.  Request  was  made  by  the  com¬ 
mittee  for  a  list  of  the  companies  in  which  the  Secretary  of  the  Treasury  was 
alleged  to  be  interested  for  the  purpose  of  investigating  their  tax  re,.u"m-  <  ” 
lng  this  exercise  of  power  an  unwarranted  intrusion,  l  resident  Coolidge  said  . 

“Whatever  may  be  necessary  for  the  information  <>!  the  Senate  " 

committees  in  order  to  better  enable  them  to  l^Coran  Mr  taMatUraw  otb» 
constitutional  functions  ought  always  to  be  furnished  willingly  >nd  i-  dl  t 
by  any  department.  But  it  1s  recognised  both  hy  uw  and  custom  th«l  tt  ■ 
certain  confidential  Information  wnleh  It  wouM  ','  "1 "  "  j’A’4 
service  to  reveal"  (68th  Oong.,  1st  MU.,  Keoord,  April  11#  11  4|  P>  l< 
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PRESIDENT  HOOVER’S  ADMINISTRATION 


»^<FggL£S2£  SS^S^SfS^^ President  . . * 

up^^^Londcwf  ConfM-ence  and Ihe ?  ^  ^  #^'r™™a(|n lettere  l«*>V'l>li»i< 
its  right  to  have  full  and  free  aceess  to  oH  r".  3he  commltteMiss,,  illj 

the  treaty,  basing  its  right  on  the  const it touching  the  negotial . .  J 

treaty-making  process.  In  his*  message  tophi' L?re£°S?.tIve. of  the  Senate  in  ihu 
out  that  there  were  a  great  many  informni  '  Senate,  President  Hoover  polnl <u( 
given  to  the  Government  In  confidence  TW a“d  reports  whUh  w„t« 
order  to  maintain  amicable  relations  with  Hi?  (''l  irc  was  un<ier  a  duly,  la 
negotiations  and  statements  which  went  i^tn  th»ti0Ilt-n0t  t0  Publicize  <H1  Him 
further  declared  that  the  Executive  Z  „!t  °h  the  making  of  the  treat  ||w 
violate  the  invariable  practice  of  niHnl  'f  g?Ilty  <)f  a  Preach  of  trunl.  ma 
further  comply  with  the  above  reso  n tinn  ,w.  f  Jlew  of  this’  1  believelhal 
interest’*  (S.  Doc.  No.  216,  71st  Cong!) sSciS 21  ^ .  2)!0mpatlble  WiUl  the  I"'1*"" 

PRESIDENT  FRANKLIN  D.  EOOSEVELT’S  ADMINISTRATION 

Roosevelt.  Thenf were  mfny^nstances  iifwld Ttf^i"  of. President  Franklin  li 
heads  refused  to  make  available  certain  infomrn  fhm I(.re®dent  alul  Ws  ejfehnivM 

ssssMar  -  -  « ssssgrc  srajtffc 

gressional  committees*^  the^ubUcinterest^O  rf  rAP<^tsvwere  refused  . . . 

2.  The  Director  of  the  Feder-  P  ./o  ,?  / r  °P:.A'  G-  No-  s>  April  30,1-111 ) 
mony  or  to  exhibit  a  copy  of the  Pr^der,F«Ttlgftion  refused  *> 
interests  of  national  security  to  refrato  from  r dl5-7t' V°  requiring  him,  Jn  il„, 
contents  of  the  Bureau’s  reports  ,  testifying  or  from  disclosing  il„, 

Cong.  Select  (^mmittee  To  Investiaate  th*  *~}es  <^aria«s,  vol.  2,  Ho2j7*,i 
(1044),  p.  2337).  iniestigale  the  Federal  Communications  Commission 

hcW  ^o^^wmAdenUal^and^rivneged^iuTnof  subject *toadS  °£ 

of  one  of  the  Houses  of  Congress  ILr  in  li  i  bj  toinqmry  by  a  commit  ir«i 

4  TTjQ  i  1 ! .  e,  a ^  tofelectCommftate?eJtcn)Uary  1944,)  signed 

*»  . «* . , . 

a  rasasssar  ES* ; r»,  sc- 

ISKTi&T”*  •— 4  “  G“»“»  oilSt  «  op'Vo'a;1 

»A*a£ff":x  ««  •»«-«  <•> 

taries,  in  their  own  ludgment  refold  nernl’i^v  °\  P"Wic  interest  Tba  4<'- 

appear  and  testify  because  theyfeU  that  it  lonld  t™y  ?Hl  Navy 
interest  (hearings.  Select  Committal  ,  1  "oul<1  be  contrary  to  the  ittil>tl<> 
tions  Commission,  vol.  l,  pp.  46,  48-68) .  n\es  igate  the  Federal  Comiimnicn- 

\\“lm 

president  truman’s  administration 

tlo^nl’EsectUlre-view1  ^^ia^nt^^^Si’^e^ident,s^,dise^etion”’en’,^l^”le^e,-  to  ““ 
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President  Truman  in  which  information,  records,  and  files  were  denied  to  col* 
gressional  committees  were  as  follows :  _ 


Type  of  document  refused 


FBI  letter-report  on  Dr.  Condon,  Director  of  National  Bureau  of  Standards,  refused  by 
Secretary  of  Commerce.  „  nf»ve  departments  and  agencies  to  furnish 

»gSS£ZS£& of  U«4r  employees  to  any  court  or  committee 

of  Congress,  unless  President  approves.  President  refused  to  appear  before 

°rcSer^  «“  «*"  of  two  sub- 

penas  upon  him.  "chairman  of  Senate  Investigations  Sub- 

iSlES 

Hoover.  .  »  u«nT  onnenred  bpfore  Senate  subcommittee.  Mr. 

A  Hoovw’s’hlstOTl c^tetSnOTt°of  reasons  foT refusing  to  furnish  raw  flies  approved  by 
Attorney  General.  ,  conversations  between  President  and  hLs  advisers 

MS  XSd VrCd%»e.STn  Fb'i  reports  and  confidential 
information  would  not  be  made  available. 

As  to  personnel  files,  they  are  ne^ver  disclosev .  d  from  senate  Appropria- 

President  Truman  instructed  Secretary  investigations  of  employees — policy 

tions  Subcommittee  files  ^y^ty  an ^fme^ofindividuals  determined  to  be  security 
Sff&S? W«vl^T  members  o,  an  agency  loyalty 

board  Would  not  be  divulged.  _ _ _ 


Thus.  ,o»  can  *.  .hat  the  ITcMcno  « 

information  of  executive  departments  or  <g  disclosure  would  be  incom- 

the  information  sought  was  confidential  or  that  its  s"s^e^e°  Nation.  The 

patible  with  the  ^uestimf^ Whether  the  production  of  the  papers 

powers  of  the  other.  lil)ertv  and  democratic  form 

Upon  this  firm  principle  our  country  s  strengtn,  lioerty,  uuu  u 

of  government  will  continue  to  endure. 


Date 

Mar.  4,  1948 . - 

Mar.  15, 1948 . 

March  1948 - 

Aug.  5, 1948 - 

Feb.  22,  1950 . 

Mar.  27, 1950 . 

May  16, 1951 - 

Jan.  31, 1952 . 

Apr.  22,  1952 . 

Apr.  3, 1952 . 
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Exhibit  No.  4 

Section  161  or  the  BmsED  Statutes  of  the  United  States  (5  uJL., 

(as  Amended  by  Public  Law  85-619,  1958)  U.S.U.  —  I, 

not  inconsistent  with  tewf  ta^the^ve™  prescribe  regulation*, 

of  its  officers  and  clerks,  the  distribution  and  wi*  S  department,  the  condui  t 
the  custody,  use,  and  preservation  of  tho  performance  of  its  businiss,  and 
ing  to  it.  This  section  does  not  authorfrr^;^P1e,r.s’  and  P^Perty  appertain 
public  or  limiting  theavaiiabiiity  of  records  to  the^mbfit”8  inf°rmation  "•* 


Exhibit  No.  5 

The  Budget  and  Accounting  Act 


’counting8 Prweduref  AcT of  ^ftM^n^othe]  eXtended  b/  the  Budget,  and  Ac 
sion  of  the  84th  Congress  9  °  1  ther  enactn>ents,  through  the  2<l  sc* 

(Prepay  *  Legislative  Mygy,  u.i.utive  L,.,w  0„,,„ 

[42  S tat.  20] 

Public  Law  13— 67th  Congress 
Chapter  18 — 1st  Session 

( As  amended  through  the  2d  sess.  of  the  84tb.Coug, ) 

an  apt  it  CAd<ilti0naI  aDd  amendin«  lanSuage  shown  in  [brackets]] 

o  provide  a  a^n, dependent  audit  of  Govern, 

0/  Of  tHe  Unitea  |„e* 

TITLE  I — DEFINITIONS 

(8iui“b  ACt  "my  be  cited  as  “Budget  and  Accounting  Act  urr 
Sec.  2.  When  used  in  this  Act-  j 

mean  any  executf/e' dlpartmenf' ^ndependen^coi  “department  or  establishing r 
agency  or  other  establishment  of  th^Gov^mZ  boaFd>  bureau> 

^alator>T  commission  or  board  and!  1  tho  rnnn*eft,iincludlllg  tany  lndependctil 
Of  Columbia,  but  do  not  IncCe  ?he  L^lsSe  Rrof  r^nt  of  the  W«lrM 
the  Supreme  court  of  the  United  States  •  *  *  Branch  of  the  Government  or 

mitted  torCongress9dget  “leanS  the  Budget  re<iuired  by  section  201  to  he  tr*„H- 
The  term  ‘TO^to’^^meanf then?8"  f the Budget >' 

The  term  “Assistant  Director”  .the.  Bureau  of  the  Budget ;  and^H 

of  the  Budget.  erector  means  the  Assistant  Director  of  the  Bun^H 

«*«.  . . 

rn  U°?.S  g**  ”»“■*  '«»“•  available  TZgESZ?. 

TITLE  II — THE  BUDGET 

«tisx‘ssa,ar«iiiiK 


:  ils  »  «  *  «#  IS  &Wtt%nuBS" 
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message,  summary  data  and  text,  and  supporting  detail.  The  Budget  shall  set 
forth  in  such  form  and  detail  as  the  President  may  determine — 

[  ( 1)  functions  and  activities  of  the  Government : 

[(2)  at  such  times  as  may  be  practicable,  information  on  program  costs 
and  accomplishments ; 

[  (3)  any  other  desirable  classifications  of  data ; 

[  (4)  a  reconciliation  of  the  summary  data  on  expenditures  with  proposed 
appropriations ; 

[(5)  estimated  expenditures  and  proposed  appropriations  necessary  in 
his  judgment  for  the  support  of  the  Government  for  the  ensuing  fiscal  year, 
except  that  estimated  expenditures  and  proposed  appropriations  for  such 
year  for  the  legislative  branch  of  the  Government  and  the  Supreme  Court 
of  the  United  States  shall  be  transmitted  to  the  President  on  or  before 
October  15  of  each  year,  and  shall  be  included  by  him  in  the  Budget  without 
revision ; 

[(6)  estimated  receipts  of  the  Government  during  the  ensuing  fiscal  year, 
under  (1)  laws  existing  at  the  time  the  Budget  is  transmitted  and  also 
(2)  under  the  revenue  proposals,  if  any,  contained  in  the  Budget; 

[(7)  actual  appropriations,  expenditures,  and  receipts  of  the  Government 
during  the  last  completed  fiscal  year  ; 

[(8)  estimated  expenditures  and  receipts,  and  actual  or  proposed  appro¬ 
priations  of  the  Government  during  the  fiscal  year  in  progress; 

[(9)  balanced  statements  of  (1)  the  condition  of  the  Treasury  at  the  end 
of  the  la§t  completed  fiscal  year,  (2)  the  estimated  condition  of  the  Treasury 
at  the  end  of  the  fiscal  year  in  progress,  and  (3)  the  estimated  condition  of 
the  Treasury  at  the  end  of  the  ensuing  fiscal  year  if  the  financial  proposals 
contained  in  the  Budget  are  adopted ; 

[(10)  all  essential  facts  regarding  the  bonded  and  other  indebtedness 
of  the  Government ;  and 

[  ( 11 )  such  other  financial  statements  and  data  as  in  his  opinion  are  nec¬ 
essary  or  desirable  in  order  to  make  known  in  all  practicable  detail  the 
financial  condition  of  the  Government.] 8  (31  U.S.C.  11.) 

[Sec.  201.  (b)  Whenever  the  President  determines  there  has  been  established 
a  satisfactory  system  of  accrual  accounting  for  an  appropriation  or  fund 
account,  each  proposed  appropriation  thereafter  transmitted  to  the  Congress  for 
such  account  pursuant  to  the  provisions  of  this  Act  shall  be  accompanied  by  a 
proposed  limitation  on  annual  accrued  expenditures.  The  President  may  in¬ 
clude  in  the  Budget  with  any  such  proposed  limitation  on  annual  accrued  ex¬ 
penditures,  proposals  for  provisions  authorizing  the  head  of  a  department  or  es¬ 
tablishment  to  make  transfers,  within  his  department  or  establishment,  between 
such  limitations  on  annual  accrued  expenditures ;  and  such  provisions  may  limit 
by  amount  or  by  per  centum  the  size  of  any  transfer  so  proposed. 

[(c)  Whenever  an  appropriation  is  subject  to  a  limitation  on  annual  accrued 
expenditures,  there  shall  be  charged  against  the  limitation  the  cost  of  goods  and 
services  and  other  assets  received,  advance  payments  made  and  progress  pay¬ 
ments  becoming  due,  and  the  amount  of  any  other  liabilities  becoming  payable, 
during  the  fiscal  year  concerned. 

r  ( d )  At  the  end  of  the  fiscal  year  concerned,  any  unused  balance  of  the  limi¬ 
tation  on  annual  accrued  expenditures  shall  lapse,  except  that  whenever  any 
liabilities  are  incurred  within  the  limitation  provided  for  in  any  fiscal  year 
( whether  or  not  recorded  or  reported  in  such  fiscal  year ) ,  nothing  in  this  section 
shall  be  construed  to  prevent  the  making  of  payment  therefor  in  any  subsequent 
fiscal  year. 

[(e)  Any  obligations  incurred  during  the  fiscal  year  concerned  or  in  prior 
fiscal  years  which  do  not  result  in  liabilities  becoming  payable  during  the  fiscal 
year  concerned  shall  be  charged  against  the  limitation  an  annual  accrued  ex¬ 
penditures  for  any  succeeding  fiscal  year  in  which  such  obligations  may  result 
inliabilities  becoming  payable. 

[(f)  Nothing  in  subsections  (b)  through  (e)  of  this  section  shall  be  construed 
to  change  existing  law  with  respect  to  the  method  or  manner  of  making  appro* 
priations  or  the  incurring  of  obligations  under  appropriation*]/ 


•  Amended  bj  mm,  10A(aL  Public  Law  T§4 
Public  Law  (70  atat  fit),  fBth  , 

«  Added  by  I,  Public  Law  TO®  (Tl  Slat*  S 


b\iv  Law  Tl®  (§4  Hill  §®§b  lift  I-,  Ml 
'gWIIU  Mi,  Ml),  Nth  OMf, 
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L,w  ,59’  85,h  * 

i™^EC’  2*  sba11  be  in  order  to  provide  in  any  bill  or  joint  resolution  mnk 

g  a^°Priatl0ns’  0r  in  any  amendlaent  thereto,  limitations  on  annual  aoonuul 

curred  both8ln°thArIflg  (Vnounts  becoming  payable  as  a  result  of  obligations  In 
curred  both  in  the  fiscal  year  concerned  and  in  prior  fiscal  vears  and  fo 

m  any  such  bill  or  joint  resolution  provisions  authorizing  the  head  of  a  dw»n  h 

£“  2?*  t™“fer1' W,,M"  „f  iSE 

visions  maT  lUit  L'  Z^,^  8  °k  annUal  accrued  expenditures ;  and  sucipm. 
vided  fo?  7  by  1  or  by  r>er  centum  the  size  of  any  transfer  J  pro. 

Congress^6  pr0Vlsi0ns  of  subsection  (a)  of  this  section  are  enacted  by  t|lv 

of  Ttnn,  ifu!, ui°  f,*ercise  of  tbe  rniemaking  power  of  the  Senate  and  the  flout* 
of  th«Pf^«  ITi.  respectively ,  and  as  such  they  shall  be  considered  alpnrt 

,°f  eae^  Hoase’  respectively,  or  of  that  House  to  which  theism- 

t™?  tnPly  ’  a“d  such  rules  shall  supersede  other  rules  only  to  the  ox 
tent  that  they  are  inconsistent  therewith ;  and 

chUZl  Ttch  rfnilrfr0gcnltl0n  °f  2“  institutional  right  of  either  HotSo  I.. 
Hmegfn  in?  80  far  as  relating  to  the  procedure  in  such  House)  at  Tiny 

nde  of  such  How™*0*16''  ^  t0  the  Same  extent  as  in  the  case  (>t  a“y  f '"'V 

effect  April  i™62/’Ct’  a“d  ****  amendments  made  thereby  shall  cease  to  be  la 

inSthe  Rndif >  nnf  e^imnted  receipts  for  the  ensuing  fiscal  year  cental  i 

*l  dg«  l  !?e  basis  of  laws  listing  at  the  time  the  Budget  is  traiiM 
mitted,  plus  the  estimated  amounts  in  the  Treasury  at  the  close  of  tho'fisnil 

year  in  progress,  available  for  expenditure  in  the  ensuing  fiscal  vear  arell css 

Budget  the'p^elid  the  enSUing  fls<>al  yc /ir  'onLfned  in  (ho 

fnrnow  ^,1  *  resldent  m  the  Budget  shall  make  recommendations  to  Congress 

ciency  '  loans’  or  other  appropriate  action  to  meet  the  estimated  dell 

in  (the  TrlaLrf^^Li*  ^  estimated  receipts  and  such  estimated  amounts 
fiscal  vJnr  ho  shall8,  V  tht"  8nch  estlmated  expenditures  for  the  ensuing 
inteare^arrie  (31  “sc.  13)  recommen<latio“s  as  in  bis  opinion  the  *|lr 

[Sec.  203.  (a)  The  President  from  time  to  time  may  transmit  to  Comrrc.MH 

qrphnA^P°Sed  supplemental  or  deficiency  appropriations  as  in  his  judgment  ( I ) 
m  account  of  laws  enacted  after  the  transmission  of  the  B$w,, 

wifb  f  V  orwise  m  the  public  interest.  He  shall  accompany  such  proposals 

sion1  fron^the1  Budget^6  reaS°nS  lnClUdlng  the  reas<^  f«r  their  omin 

an[i^r^ateenwhh.hU<ic  ^oposed  supplemental  or  deficiency  appropriations  i4u  l. 

ouir*^  the  Pr^idenV  H.  eV  been  contained  in  the  Budget,  would  have  re 
Hon  ono  h  PJif  n  t0  ake  a  recommendation  under  subsection  (a)  of  |ee 
n  202,  he  shall  thereupon  make  such  recommendation.®  (31  U.S.C.  14  ) 

andS an™ment  ff‘rtiaS  othe™lse  Provided  in  this  Act,  the  contents,  order, 
ana  arrangement  of  the  proposed  appropriations  and  the  statements  of  ox 

under^  section  2t^StMdtfh  exp?nditu™ ^contained  in  the  Budget  or  transmit  led 

fnlrn  ”  2°3,  ?  d  the  notes  and  otheT  data  submitted  therewith,  shall  con 

form  to  requirements  prescribed  by  the  President 

defici^Tic^^a h furnished  witb  a«y  proposed  supplemental frr 
se^h^^nd^^m^^Wf8’  Pe  accompanied  by  information  as  to  personal 
services  and  other  objects  of  expenditure  in  the  same  manner  and  form  as  in  tlie 

or  modifier!  ifh  Sca*  year  :  Provided,  That  this  requirement  may  be  waived 

of  Con^^  hHvfn/f  ne*r?ryf  -°r  ln  speeific  cases»  by  j°int  action  of  the  committees 

noth^in  tbfJ1rpfJ«n11?i^i°n  °V.er  ai>propriatlon :  And  provided  further,  Thai 
nt  thing  in  this  Act  shall  be  construed  to  limit  the  authority  of  committees 

Congress  to  request  and  receive  such  information  in  such  form  as  they  may  desire 

m  consideration  of  and  action  upon  budget  estimates.] e  (31  U.S.C.  581.) 

-i  ^b^aever  any  basic  cbange  is  made  in  the  form  of  the  Budget,  \hM 

^fo«dneni’  flI\  ?ddltion  to  *be  Budget,  shall  transmit  to  Congress  such  explanatory® 
notes  and  tables  as  may  be  necessary  to  show  where  the  various  items  embraeoi* 


«  Amended  by  see.  102i(b),  Public  Law  784  (64  Stat.  832,  883).  gist  Cone 
Amended  by  sec.  102(c),  Public  Law  784  (04  Stat.  832,  888),  Slat  Cong. 


ioC^e  revenue  needs  of  the  £^^55!)!  any  depart 

m  «»»“  "*  °°”sr'" i” 

Sec.  SOT*  There  Is  here!, y  create.  j^’^Ther^shar/he'in  the  Bureau 

a  bureau  to  be  known  as  t be  Bureau  ot  the  dget.^  appointed  by  the  president 
a  Director  and  a  [  Deputy  Direetor  ] ,  *0>500]  ,1  a  year,  respectively.  The 

and  receive  salaries  of  [$22,500]  an  L*  '  th  pirector  may  designate, 

Deputy] 9  Director  shall  perform  such  duties  ast. ^  R  vacancy  ln  the 

and  during  the  absence  or  la<'at’aCyjjyre(,tor  [The  Bureau,  under  such  rules  and 
office  of  Director  he  shall  act  as  Directc  •  i  urepare  the  Budget,  and  any 

regulations  as  the  “fjjf^priathms  a^d  to  this  end  shall  have 

proposed  supplemental  or  defleie  i  rleduce,  or  increase  the  reTjests  fo 

SSSSi^rS?'  ^e^partments  or  establishments.]  (31  W 
■tWi)  The  Director,  under  such  rules  and  regulations  as  tbe  President 

SEC.  208.  (a)  The  appo.nt  [and  the  compensation  o«  printing, 

---  S25S 5 

’wtthintte  aSStL  relating  to  a,, 

Sandet“iensatlon  of  certain  employees  of  the^  B^eau  ^  &g 
_  wea  iiAlllWi  JESSTLt  of  1949,  public  Law 

amended  (63  Stat.  954),  81st  Congress.  make  a  detailed 

a  K 

‘  r  services,  or  (4)  rne  »  President, 

embodied  in  a  report  or 

as  ssr 

•St’iXSS 

'■"“''SoSbwSS  “  to  change,  trom  *U 

ns-  for  the  transfer  to  the  Bureau  of  the 
lating  to  the  compiling  of  estimates  fome^T 
lookkeeping  and  Warrants,  Office  of  the  8m- 
sd  from  this  codification  as  obsolete.  s< 
transferred  to  the  Bureau  of  Accoun  1  m 
Department,1  by  Reorganization  Plan  No.  Ill  (M  »tat 


may  prescribe, 
employees  and 
binding,  i 
stationery 
the  office, 

Note 

pointment 

Budget,  omitted  from 
to  salaries  were  i 
429,  as  l_- — JM||| S 
Sec.  209.  The  Bureau, 
study  of  the  departments 
President  to  determine  what 
and  efficiency  in  the  < 
existing  organization, 
or  establishments,  (~ 
ticular  activities  to  p 
results  of  such  study 
who  may  transmit  to  Congress 
his  recommendations  on  the  — 

Sec.  210. 

Note. — This  section 
the  President,  a  codification 
expenditures  of  the  1 

submitted  by  the - 

December,  1921,  with  a 
codification  as  obsolete. 

Sec.  211. 

Note. — This  section. 
Budget  of  powers  and  duties 
im nosed  unon  the  Division  o 
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^ISSSH^vKsssrias1 . - 

-  ^i::: 

»w  ■  “«  w  ft;r 

the  purpose  of  securing  ot  the  Bureau  whL  ,h,u  Wl0r  and  tf"'  1 1  >*••> 

me,  any  books,  document®  ^  ,nf°nnation,  have  access  tn'l  ^thorizea,  shall,  for 
lishment  (31  U.S.C.  21)  '  Papers*  or  records  of  any  suV  d*™  £  rlgllt  to  ex""' 

[Sec.  214.  The  head  of  e»en  „  department  or  estab 

eause  to  be  prepared  i „fQ?h  department  and  estahiici,  .  M 

isz  snSSs  If  <F‘ “  sr-  ‘Ssesasajbr 
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Note. — This  ^ 
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New  Sections  Added  by  the  Budget  and  a 

^  StatN832A^NTIN0  PBo«euREs  Act  ^ 

Sec.  103.  The  Pres^nTT^  8TATI8TICAL  act^tiES  ^ I 

ef  statistical  information  for  comPBlngf,  analyzing  Dublixhuf*’*1^^0118  and  orders 
branch  of  the  Government  »urpose  * the  fkrious  a^ie^  dlssemmatinK 
such  agencies  (31  U.S.C.  18b)  S  h  regulatlons  «nd  orders  sh an  ^a dhered^v' 

SEC.  104.  The  ^  *“°™  —  I 

taionh°SCuodnr^  t0’e™^  and  iSSgfgJg  d""*"  °f  the  Bud^ 
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[accounting  and  budget  classification 

[Sec.  106.  The  head  of  each  executive  agency  shall,  in  consultation  with  the 
Director  of  the  Bureau  of  the  Budget,  take  whatever  action  may  be  necessary  to 
achieve,  insofar  as  is  possible,  (1)  consistency  in  accounting  and  budget  classi¬ 
fications,  (2)  synchronization  between  accounting  and  budget  classifications  and 
organizational  structure,  and  (3)  support  of  the  budget  justifications  by  infor¬ 
mation  on  i>erformance  and  program  costs  by  organizational  units.]  18 

TITLE  III— GENERAL  ACCOUNTING  OFFICE 

Sec.  301.  There  is  created  an  establishment  of  the  Government  to  be  known 
as  the  General  Accounting  Office,  which  shall  be  independent  of  the  executive 
departments  and  under  the  control  and  direction  of  the  Comptroller  General  of 
the  United  States.  The  officers  of  Comptroller  of  the  Treasury  and  Assistant 
Comptroller  of  the  Treasury  are  abolished,  to  take  effect  July  1,  1921.  All 
other  officers  and  employees  of  the  office  of  the  Comptroller  of  the  Treasury  shall 
become  officers  and  employees  in  the  General  Accounting  Office  at  their  grades 
and  salaries  on  July  1, 1921,  and  all  books,  records,  documents,  papers,  furniture, 
office  equipment  and  other  property  of  the  office  of  the  Comptroller  of  the  Treas¬ 
ury  shall  become  the  property  of  the  General  Accounting  Office.  The  Comp¬ 
troller  General  is  authorized  to  adopt  a  seal  for  the  General  Accounting  Office 
(31  U.S.C.  41). 

Sec.  302.  There  shall  be  in  the  General  Accounting  Office  a  Comptroller  Gen¬ 
eral  of  the  United  States  and  an  Assistant  Comptroller  General  of  the  United 
States,  who  shall  be  appointed  by  the  President  with  the  advice  and  consent  of 
the  Senate  and  shall  receive  salaries  of  [$22,500]  19  and  [$20,500] 20  a  year  re¬ 
spectively.  The  Assistant  Comptroller  General  shall  perform  such  duties  as  may 
be  assigned  to  him  by  the  Comptroller  General,  and  during  the  absence  or  in¬ 
capacity  of  the  Comptroller  General,  or  during  a  vacancy  in  that  Office,  shall  act 
as  Comptroller  General  (31  U.S.C.  42). 

Sec.  303.  Except  as  hereinafter  provided  in  this  section,  the  Comptroller  Gen¬ 
eral  and  the  Assistant  Comptroller  General  shall  hold  office  for  fifteen  years. 
The  Comptroller  General  shall  not  be  eligible  for  reappointment.  The  Comp¬ 
troller  General  or  the  Assistant  Comptroller  General  may  be  removed  at  any 
time  by  joint  resolution  of  Congress  after  notice  and  hearing,  when,  in  the  judg¬ 
ment  of  Congress,  the  Comptroller  General  or  Assistant  Comptroller  General  has 
become  permanently  incapacitated  or  has  been  inefficient,  or  guilty  of  neglect  of 
duty,  or  of  malfeasance  in  office,  or  of  any  felony  or  conduct  involving  moral 
turpitude,  and  for  no  other  cause  and  in  no  other  manner  except  by  impeach¬ 
ment.  Any  Comptroller  General  or  Assistant  Comptroller  General  removed  in  the 
manner  herein  provided  shall  be  ineligible  for  reapi>ointment  to  that  office. 
When  a  Comptroller  General  or  Assistant  Comptroller  General  attains  the  age  of 
seventy  years,  he  shall  be  retired  from  his  office  (31  U.S.C.  43). 

[Any  Comptroller  General  who  shall  be  so  retired  for  age  after  serving  at 
least  ten  years  in  his  office,  or  who  completes  his  term,  shall  receive  an  annuity 
during  the  remainder  of  his  life  equal  to  the  salary  payable  for  his  office  at  the 
time  of  retirement  or  completion  of  term,  except  that  the  annuity  of  any  Comp¬ 
troller  General  who  completes  his  term  shall  be  reduced  by  one-fourth  of  1  per 
centum  for  each  full  month  he  is  under  the  age  of  sixty-five  at  such  completion. 
Any  Comptroller  General  who  becomes  permanently  disabled  from  performing 
his  duties  shall  be  retired  and  shall  receive  an  annuity  during  the  remainder  of 
his  life  equal  to  the  salary  payable  for  his  office  at  the  time  of  retirement  if  he 
has  served  at  least  ten  years  therein  or  equal  to  one-half  of  such  salary  if  he 
has  served  less  than  ten  years.  The  annuities  provided  for  herein  shall  be  paid 
by  the  General  Accounting  Office.  No  person  receiving  benefits  under  this  Act 
shall  receive  any  other  retirement  benefits  under  any  other  law  of  the  United 
States.] 21  (31  U.S.C.,  Sup.  Ill,  43.) 

Sec.  304.  All  powers  and  duties  now  conferred  or  imposed  by  law  upon  the 
Comptroller  of  the  Treasury  or  the  six  auditors  of  the  Treasury  Department, 
and  the  duties  of  the  [Division  of  Bookkeeping  and  Warranty  "  of  the  offie# 
of  the  Secretary  of  the  Treasury  relating  to  keeping  the  personal  ledger  account* 


roVhVefby  rJS”  <  nlftfe 

rovidfd  bj^{*|ib^Kw  I  4  W  TIT)*  *M 


1(1  Added  by  nee.  2(a).  Public  LiW  I 
w  Annual  rat®  provided  by  Public  i 
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of  disbursing  and  collecting  officers,  shall,  so  far  as  not  inconsistent  with  this 
Act,  be  vested  in  and  imposed  upon  the  General  Accounting  Office  and  be  e$gr- 
cised  without  direction  from  any  other  officer.  The  balances  certified  by|fhe 
Comptroller  general  shall  be  final  and  conclusive  upon  the  executive  branch 
of  the  Government.  The  revision  by  the  Comptroller  General  of  settlements 
made  by  the  six  auditors  shall  be  discontinued,  except  as  to  settlements  made 
before  July  1, 1921.  (31  U.S.C.  44. ) 

Note. — The  second  paragraph  of  section  304,  relating  to  the  examination 
of  the  accounts  and  vouchers  of  the  Postal  Service,  and  the  establishment 
of  the  Bureau  of  Accounts  in  the  Post  Office  Department,  is  omitted  from 
this  codification.  Such  Bureau  of  Accounts  in  the  Post  Office  Department 
was  abolished  and  all  functions  thereof  transferred  to  the  Postmaster  Gen 
eral  by  Reorganization  Plan  No.  3  of  1949  (  63  Stat.  1066). 

Sec.  305.  Section  236  of  the  Revised  Statutes  is  amended  to  read  as  follows 

“Sec.  236.  All  claims  and  demands  whatever  by  the  Government  of  the  United 
States  or  against  it,  and  all  accounts  whatever  in  which  the  Government  of  the 
United  States  is  concerned,  either  as  debtor  or  creditor,  shall  be  settled  tuid 
adjusted  in  the  General  Accounting  Office”  (31  U.S.C.  71). 

Sec.  306.  All  laws  relating  generally  to  the  administration  of  the  departments 
and  establishments  shall,  so  far  as  applicable,  govern  the  General  Accounting 
Office.  Copies  of  any  books,  records,  papers,  or  documents,  and  transcripts  from 
the  books  and  proceedings  of  the  General  Accounting  Office,  when  certified  by  tho 
Comptroller  General  or  the  Assistant  Comptroller  General  under  its  seal,  shall  be 
admitted  as  evidence  with  the  same  effect  as  the  copies  and  transcripts  referred 
to  in  sections  [882]  23  and  [886] 23  of  the  Revised  Statutes  (31  U.S.C.  46). 

Sec.  307.  The  Comptroller  General  may  provide  for  the  payment  of  accounts  or 
claims  adjusted  and  settled  in  the  General  Accounting  Office,  through  disbursing 
officers  of  the  several  departments  and  establishments,  instead  of  by  warrant 
(31  U.S.C.  47). 

Sec.  308.  jj 

Note.— -Section  308,  relating  to  duties  appertaining  on  June  10,  1921,  to 
the  Division  of  Public  Moneys,  Office  of  the  Secretary  of  the  Treasury,  and  to 
duties  performed  by  the  former  Division  of  Bookkeeping  and  Warrants, 
Office  of  the  Secretary  of  the  Treasury,  omitted  from  this  codification  as 
obsolete.  -WM 

Sec.  309.  The  Comptroller  General  shall  prescribe  the  forms,  systems,  and  pro¬ 
cedure  for  administrative  appropriation  and  fund  accounting  in  the  severalSe- 
partments  and  establishments,  and  for  the  administrative  examination  of  fiscal 
officers’  accounts  and  claims  against  the  United  States  (31  U.S.C.  49). 

Note. — Exercise  of  authority  under  this  section  to  be  consistent  with  the 
provisions  of  section  112(a)  of  the  Budget  and  Procedures  Act  of  1950  (64 
Stat.  832,  835). 

Sec.  310. 

Note. — Section  310,  abolishing,  effective  July  1,  1921,  of  the  offices  of  the 
six  auditors,  and  providing  for  the  transfer  of  officers  and  employees  thereof, 
as  well  as  books,  records,  property,  etc.,  of  those  offices  and  of  the  former 
Division  of  Bookkeeping  and  Warrants,  Office  of  the  Secretary  of  the  Treas¬ 
ury,  so  far  as  related  to  work  transferred,  omitted  from  this  codification  as 
obsolete. 

Sec.  311. 

Note.— Subsections  (a),  (b),  and  (c)  of  section  311,  relating  to  appoi^B 
merit  and  compensation  of  certain  employees  of  the  General  Accounting 
Office,  omitted  from  this  codification.  Provisions  of  such  subsections  w®T 
superseded  by  the  Classification  Act  of  1949,  Public  Law  429,  as  amended  (63 
Stat.  954),  81st  Congress. 

(d)  All  officers  and  employees  of  the  General  Accounting  Office,  whetfaii 
transferred  thereto  or  appointed  by  the  Comptroller  General,  shall  perform  su< 
duties  as  may  be  assigned  to  them  by  him. 

(e)  All  official  acts  performed  by  such  officers  or  employees  specially  designa 
therefor  by  the  Comptroller  General  shall  have  the  same  force  and  effect 
though  performed  by  the  Comptroller  General  in  person. 


by  PubUc  Law  773  (62  Stat.  869,  993),  80th  Cong.  Now  covered  by  sec 
1733,  title  28,  U.S.C.  Judiciary  and  Judicial  Procedure  (63  Stat  946),  80th  Con*. 
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EXECUTIVE  PRIVILEGE 


t 


(f)  The  Comptroller  General  shall  make  such  rules  and  regulations  as  may 
be  necessary  for  carrying  on  the  work  of  the  General  Accounting  Office,  including 
rules  and  regulations  concerning  the  admission  of  attorneys  to  practice  Indore 
such  office  (31  U.S.C.  52). 

Sec.  312.  (a)  The  Comptroller  General  shall  investigate,  at  the  seat  of 
government  or  elsewhere,  all  matters  relating  to  the  receipt,  disbursement,  ami 
application  of  public  funds,  and  shall  make  to  the  President  when  requested  by 
him,  and  to  Congress  at  the  beginning  of  each  regular  session,  a  report  in 
writing  of  the  work  of  the  General  Accounting  Office,  containing  recommenda¬ 
tions  concerning  the  legislation  he  may  deem  necessary  to  facilitate  the  prompt 
and  accurate  rendition  and  settlement  of  accounts  and  concerning  such  other 
matters  relating  to  the  receipt,  disbursement,  and  application  of  public  funds 
as  he  may  think  advisable.  In  such  regular  report,  or  in  special  report s  at  any 
time  when  Congress  is  in  session,  he  shall  make  recommendations  looking  to 
greater  economy  or  efficiency  in  public  expenditures. 

(b)  He  shall  make  such  investigations  and  reports  as  shall  be  ordered  by 
either  House  of  Congress  or  by  any  committee  of  either  House  having  juris¬ 
diction  over  revenue,  appropriations,  or  expenditures.  The  Comptroller  General 
shall  also,  at  the  request  of  any  such  committee,  direct  assistants  from  liis 
office  to  furnish  the  committee  such  aid  and  information  as  it  may  request. 

(c)  The  Comptroller  General  shall  specially  report  to  Congress  every  expendi¬ 
ture  or  contract  made  by  any  department  or  establishment  In  any  year  in 

violation  of  law.  ,  . 

(d)  He  shall  submit  to  Congress  reports  upon  the  adequacy  and  effectiveness 
of  the  administrative  examination  of  accounts  and  claims  in  the  respective 
departments  and  establishments  and  upon  the  adequacy  and  effectiveness  of 
departmental  inspection  of  the  offices  and  accounts  of  fiscal  officers. 

(e)  He  shall  furnish  such  information  relating  to  expenditures  and  ac¬ 
counting  to  the  Bureau  of  the  Budget  as  it  may  request  from  time  to  time  (31 

U.S.C.  53).  ^  A „ 

Sec.  313.  All  departments  and  establishments  shall  furnish  to  the  Comptroller 

General  such  information  regarding  the  powers,  duties,  activities,  organization, 
financial  transactions,  and  methods  of  business  of  their  respective  offices  as 
he  may  from  time  to  time  require  of  them ;  and  the  Comptroller  General,  or 
any  of  his  assistants  or  employees,  when  duly  authorized  by  him,  shall,  for  the 
purpose  of  securing  such  information,  have  access  to  and  the  right  to  examine 
any  books,  documents,  papers,  or  records  of  any  such  department  or  establish¬ 
ment.  The  authority  contained  in  this  section  shall  not  be  applicable  to  expendi¬ 
tures  made  under  the  provisions  of  section  291  of  the  Revised  Statutes  (31 

USC.  54) . 

Sec  314.  The  Civil  Service  Commission  shall  establish  an  eligible  register 
for  accountants  for  the  General  Accounting  Office,  and  the  examinations  of 
applicants  for  entrance  upon  such  register  shall  be  based  ui>on  questions  ap¬ 
proved  by  the  Comptroller  General  (31  U.S.C.  55). 

Sec.  315  through  Sec.  317.  .  ^ 

Note. — These  sections,  relating  to  the  transfer  of  appropriations  lor 
fiscal  year  ending  June  30,  1922,  to  the  General  Accounting  Office,  and  to 
matters  affecting  personnel  transferred  thereto,  omitted  from  this  eoclifiem- 

tion  as  obsolete. 

Sec.  318.  This  Act  shall  take  effect  ui>on  its  approval  by  the  President :  Pro¬ 
vided,  That  sections  301  to  317,  inclusive,  relating  to  the  General  Accounting 
Office  and  the  [Bureau  of  Accounts],24  shall  take  effect  July  1, 1921. 

Approved,  June  10, 1921. 


The  Bureau  of  Accounts,  formerly  in  the  Post  Office  Department,  was  **'} 
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Part  II,  Budget  and  Accounting  Procedures  Act  of  1950  (  64  Stat.  832,  834 

Part  II — Accounting  and  Auditing 

'  SHORT  TITLE 

Sec.  110.  This  part  may  be  cited  as  the  “Accounting  and  Auditing  Act  of  1 

DECLARATION  OF  POLICY 

Sec.  111.  It  is  the  policy  of  the  Congress  in  enacting  this  part  that — 

(a)  The  accounting  of  the  Government  provide  full  disclosure  of  t 
results  of  financial  operations,  adequate  financial  information  needed 
the  management  of  operations  and  the  formulation  and  execution  of  t 

and  effective  control  over  income,  expenditures,  funds,  proper 
and  other  assets. 

v  <b>  ™  .consi<teration  to  be  given  to  the  needs  and  responsibilities 
both  the  legislative  and  executive  branches  in  the  establishment  of  accoun 
ing  and  reporting  systems  and  requirements. 

( c)  The  maintainence  of  accounting  systems  and  the  producing  of  finance 
reports  with  respect  to  the  operations  of  executive  agencies,  including  centra 
facilities  for  bringing  together  and  disclosing  information  on  the  resul 
°*  financial  operations  of  the  Government  as  a  whole,  be  the  respon 
sibility  of  the  executive  branch. 

(d)  The  auditing  for  the  Government,  conducted  by  the  Comptroller  Gen 
eral  of  the  United  States  as  an  agent  of  the  Congress  be  directed  at  determin 
mg  the  extent  to  which  accounting  and  related  financial  reporting  fulfill  th< 
purposes  specified,  financial  transactions  have  been  consummated  in  accord 
ance  with  laws,  regulations  or  other  legal  requirements,  and  adequate 
internal  financial  control  over  operations  is  exercised,  and  afford  an  effective 
basis  for  the  settlement  of  accounts  of  accountable  officers. 

(e)  Emphasis  be  placed  on  effecting  orderly  improvements  resulting  in 
simplified  and  more  effective  accounting,  financial  reporting,  budgeting,  and 
auditing  requirements  and  procedures  and  on  the  elimination  of  those  which 
involve  duplication  or  which  do  not  serve  a  purpose  commensurate  with  the 
costs  involved. 

(f)  The  Comptroller  General  of  the  United  States,  the  Secretary  of  the 
Treasury,  and  the  Director  of  the  Bureau  of  the  Budget  conduct  a  contin¬ 
uous  program  for  the  improvement  of  accounting  and  financial  reporting 
in  the  Government  (31  U.S.C.  65). 

ACCOUNTING  AND  REPORTING  PROVISIONS 

Sec.  112.  (a)  The  Comptroller  General  of  the  United  States,  after  consulting 
the  Secretary  of  the  Treasury  and  the  Director  of  the  Bureau  of  the  Budget 
concerning  their  accounting,  financial  reporting,  and  budgetary  needs,  and 
considering  the  needs  of  the  other  executive  agencies,  shall  prescribe  the 
principles,  standards,  and  related  requirements  for  accounting  to  be  observed 
by  each  executive  agency,  including  requirements  for  suitable  integration 
between  the  accounting  processes  of  each  executive  agency  and  the  accounting 
of  the  Treasury  Department.  Requirements  prescribed  by  the  Comptroller 
General  shall  be  designed  to  permit  the  executive  agencies  to  carry  out  their 
responsibilities  under  section  113  of  this  part,  while  providing  a  basis  for  inte¬ 
grated  accounting  for  the  Government,  full  disclosure  of  the  results  of  the 
financial  operations  of  each  executive  agency  and  the  Government  as  a  whole, 
and  financial  information  and  control  necessary  to  enable  the  Congress  and 
the  President  to  discharge  their  respective  responsibilities.  The  Comptroller 
General  shall  continue  to  exercise  the  authority  vested  in  him  by  section  205(b) 
of  the  Federal  Property  and  Administrative  Services  Act  of  1949  (  63  Stat. 
389)  and,  to  the  extent  he  deems  necessary,  the  authority  vested  in  him  by 
section  309  of  the  Budget  and  Accounting  Act,  1921  (42  Stat.  25).  Any  such 
exercise  of  authority  shall  be  consistent  with  the  provisions  of  this  section. 

(b)  The  General  Accounting  Office  shall  cooperate  with  the  executive  agencies 
in  the  development  of  their  accounting  systems,  including  the  Treasury  Depart¬ 
ment,  in  the  development  and  establishment  of  the  system  of  central  accounting 
and  reporting  required  by  section  114  of  this  part.  Such  accounting  systems 
shall  be  approved  by  the  Comptroller  General  when  deemed  by  him  to  be 
adequate  and  in  conformity  with  the  principles,  standards,  and  related  require¬ 
ments  prescribed  by  him. 
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(c)  The  General  Accounting  Office  shall  from  time  to  time  review  the  ac¬ 
counting  systems  of  the  executive  agencies.  The  results  of  such  reJ.iew® 
available  to  the  heads  of  the  executive  agencies  concerned,  to  theSecretary 
of  the  Treasury,  and  to  the  Director  of  the  Bureau  of  the  Budget,  and  the 
Comptroller  General  shall  make  such  reports  thereon  to  the  Congress  as  he 

^ec.  113^ (a^)  The  head  of  each  executive  agency  shall  establish  and  maintain 
systems  of  accounting  and  internal  control  designed  to  provide—  . 

(1)  full  disclosure  of  the  financial  results  of  the  agency s  activities, 

(2)  adequate  financial  information  needed  for  the  agency’s  management 

^  (3)  effective  control  over  and  accountability  for  all  funds,  property,  and 
other  assets  for  which  the  agency  is  responsible,  including  appropriate 

(4)  reliable  accounting  results  to  serve  as  the  basis  for  preparation  and 
support  of  the  agency’s  budget  requests,  for  controlling  the  execution  of  its 
budget,  and  for  providing  financial  information  required  by 

the  Budget  under  section  213  of  the  Budget  and  Accounting  Act,  1921  (42 

Stat  23)  * 

(5)  suitable  integration  of  the  accounting  of  the  agency  with  the  account¬ 
ing  of  the  Treasury  Department  in  connection  with  the  central  accounting 
and  reporting  responsibilities  imposed  on  the  Secretary  of  the  Treasury  by 

section  114  of  this  part.  ^ 

(b)  The  accounting  systems  of  executive  agencies  shall  conform  to  the  prin¬ 
ciples,  standards,  and  related  requirements  prescribed  by  the  Comptroller  Gen¬ 
eral  pursuant  to  section  112(a)  of  this  part  (31  U.S.C.  66a). 

1(c)  As  soon  as  practicable  after  the  date  of  enactment  of  this  subsection,  the 
head  of  each  executive  agency  shall,  in  accordance  with  principles  and  standards 
prescribed  by  the  Comptroller  General,  cause  the  accounts  of  such  agency  to  be 
maintained  on  an  accrual  basis  to  show  the  resources,  liabilities,  and  costs  of 
<>I>erations  of  such  agency  with  a  view  to  facilitating  the  preparation  of  eost- 
based  budgets  as  required  by  section  216  of  the  Budget  and  Accounting  Act,  1921, 
as  amended.  The  accounting  system  required  by  this  subsection  shall  include 
adequate  monetary  property  accounting  records  as  an  integral  part  of  tne 

system.!  ** 

Sec.  114.  (a)  The  Secretary  of  the  Treasury  shall  prepare  such  reports  for  the 
information  of  the  President,  the  Congress,  and  the  public  as  will  present  the 
results  of  the  financial  operations  of  the  Government :  Provided ,  That  there  shall 
he  included  such  financial  data  as  the  Director  of  the  Bureau  of  the  Budget  may 
require  in  connection  with  the  preparation  of  the  Budget  or  for  other  purposes 
of  the  Bureau.  Each  executive  agency  shall  furnish  the  Secretary  of  the  Treas¬ 
ury  such  reports  and  information  relating  to  its  financial  condition  and  opera¬ 
tions  as  the  Secretary,  by  rules  and  regulations,  may  require  for  the  effective 
performance  of  his  responsibilities  under  this  section. 

(b)  The  Secretary  of  the  Treasury  is  authorized  to  establish  the  facilities 
necessary  to  produce  the  financial  reports  required  by  subsection  (a)  of  this  sec¬ 
tion.  The  Secretary  is  further  authorized  to  reorganize  the  accounting  functions 
and  install,  revise,  or  eliminate  accounting  procedures  and  financial  reports  of 
the  Treasury  Department  in  order  to  develop  effective  and  coordinated  systems  of 
accounting  and  financial  reporting  in  the  several  bureaus  and  offices  of  the  De¬ 
partment  with  such  concentration  of  accounting  and  reporting  as  is  necessary 
to  accomplish  integration  of  accounting  results  for  the  activities  of  the  Depart¬ 
ment  and  provide  the  operating  center  for  the  consolidation  of  accounting  results 
of  other  executive  agencies  with  those  of  the  Department.  The  authority  vested 
in  and  the  duties  imposed  upon  the  Department  by  sections  10,  15,  and  22  of  the 
Act  entitled  “An  Act  making  appropriations  for  the  legislative,  executive,  ana 
judicial  branches  of  the  Government  for  the, fiscal  year  ending  June  thirtieth, 
eighteen  hundred  ninety-five,  and  for  other  purposes”,  approved  July  81,  ‘ 

(28  Stat.  162,  208-210),  may  be  exercised  and  performed  by  the  8»  <  •<  i -n  v  m  t  hr 
Treasury  as  a  part  of  his  broader  authority  and  duties  under  this  section i  Ut* 
in  such 'a  manner  as  to  provide  a  united  systtfn  o€  central  . . .  . .  ••  ^ 

—  •  *  *  •  ■  ...  fl  !*'J 


porting  on  the  most  efficient  and  useful  basis* 


(c)  The  system  of  central  accounting  and  • < f . .  P”'  »«i.  a  h-,.!..  >|*fl 


be  consistent  with  the  principles  standards? . U  • •'  ■  * 1 

*  Ad4#a  by  sec*  8(b),  Public  tew  MS  (TO  list*  fW  ‘  W»  l  m’  0 


l  |  1 1  I  I  I  I  it  {  «  1 1  M  <  |  l  I  I  •  <  •  •  n  I  i  I  |  ■  •  ♦  III*  « 1 


:0 


292 


EXECUTIVE  PRIVILEGE 


erSetermine  SfoS£® 
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-Added  by  sec.  2(c),  Public  Law  80S  (70  Stat.  782,  788),  84th  Cong. 
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TITLE  II — APPROPRIATION S 
authorizations  for  appropriations 

Sec.  201.  No  requests  for  legislation,  which,  if  enacted,  would  authorize  sub¬ 
sequent  appropriations  for  a  department  or  establishment  in  the  executive 
branch  of  the  Government,  shall  be  transmitted  to  the  Bureau  of  the  Budget, 
to  the  President,  or  to  the  Congress  by  such  department,  or  establishment  or 
by  any  organization  unit  thereof,  without  the  prior  approval  of  the  head  of 
such  department  or  establishment  (31  U.S.C.  581b). 


adjustment  of  appropriations  for  reorganization 

Sec.  202.  (a)  When  under  authority  of  law  a  function  or  an  activity  is  trans¬ 
ferred  or  assigned  from  one  agency  within  any  department  or  establishment 
to  another  agency  in  the  same  department,  or  establishment,  the  balance  of 
appropriations  which  are  determined  by  the  head  of  such  department  or  es  a 
lishment  to  lie  available  and  necessary  to  finance  or  discharge  the  function  or 
activity  so  transferred  or  assigned  may,  with  the  approval  of  the  President, 
be  transferred  to,  and  be  available  for  use  by,  the  agency  to  which  said  func¬ 
tion  or  activity  is  transferred  or  assigned  for  any  purpose  for  which  said  funds 
were  originally  available.  Balances  so  transferred  shall  he  credited  to  any 
applicable  existing  appropriation  account  or  accounts,  or  to  any  new  appro¬ 
priation  account  or  accounts,  which  are  hereby  authorized  to  be  established, 
and  shall  be  merged  with  funds  in  the  applicable  existing  or  newly  established 
appropriation  account  or  accounts  and  thereafter  accounted  for  as  one  fund. 

(b)  When  under  authority  of  law  a  function  or  activity  is  transferred  or 
assigned  from  one  department  or  establishment  to  another  department  or  (wtal)- 
lishment,  the  balance  of  appropriations  which  are  determined  by  the  I  resident 
to  be  available  and  necessary  to  finance  or  discharge  the  function  or  act!  l> 
so  transferred  or  assigned,  shall  be  transferred  to  and  be  availabie  for  use  by  the 
department  or  establishment  to  which  said  function  or  activity  is  tranafc ,  >  <  dm 
assigned  for  any  purpose  for  which  said  funds  were  aritfniiUy nava»ab^  gj 

ances  so  transferred  shall  he  credited  to  any  applicable  exlslmg  ui„o  M"  " 
account  or  accounts,  or  to  any  new  appropriation  account, or  accouni-  whWB 
are  hereby  authorized  to  be  established,  and  shall  be  merged  »nb 
applicable  existing  or  newly  established  appropriation  account  or  »COOUBt«  MM 
thereafter  accounted  for  as  one  fund.  (81  vJ.B.O.  881c) 

TITLE  III — REPEALS  AND  SAVING  PROVISION  • ; 


NCFBAL0 

Sfc  301  The  following  Acts  and  parti  of  Act*  are  hereby  repealed:  • 

Note. — Repeals  numbered  (1)  through  (IOC)  omitted  from  thi* 

tion. 

saving  provisions 


oao  (o  \  The  omission  of  anv  provision  of  law  from  the  provisions  of 

1,"“ J«T»n  .MU  n,,l  ”  "“Sf1  “*S"3  “ 

of  section  201  or  216  of  the  Budget  and  Accounting  Act,  1921,  as  amemiu, 

the  powers  of  the  President  thereunder,  or  as  evidencing  an  intent  that  sue 

nrnvision  was  not  to  be  sui>erseded  by  such  sections.  .  ,  , 

(b)  Whenever  anv  law  authorizes  expenditures  for  a  particular  o 
puvie  to  he  made  from  an  appropriation  item  referred  to  in  mich ,  law  by  he 
sneciflc  title  theretofore  used  for  that  appropriation  item  in  the  appropriation 
Aet  concerned  and  thereafter  such  title  Is  changed  or  is  eliminated  from  such 
appropriation ’Act,  expenditures  for  such  object  or  purpose  thereafter  may  e 

made  from  any  corresponding  appropriation  item  «necificallv  re- 

/,,x  rpVf>Ant  where  authority  for  performance  of  a  function  is  specincaiiy 

J  «1  T^s^ton  301  none  of  the  provisions  of  such  section  shall  be  construed 

w  ^inTthe  jurisdiction  or  responsibility  of  any  agency  or  officer  of  he 

rCivi.rnniofit  over  anv  function  or  organizational  unit  referred  to  in  such  section. 

ssxaa  s 

thorlty.  ,  w  „„  ttmn  v 
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Exhibit  No.  6 

Section  206,  Legislative  Reorganization  Act  of  1946 

EXPENDITURE  ANALYSES  BY  COMPTROLLER  GENERAL 

Sec.  206.  The  Comptroller  General  is  authorized  and  directed  to  make  an 
expenditure  analysis  of  each  agency  in  the  executive  branch  of  the  Government 
(including  Government  corporations),  which,  in  the  opinion  of  the  Comptroller 
General,  will  enable  Congress  to  determine  whether  public  funds  have  been  eco¬ 
nomically  and  efficiently  administered  and  expended.  Reports  on  such  analyses 
shall  be  submitted  by  the  Comptroller  General,  from  time  to  time,  to  the  Com¬ 
mittees  on  Expenditures  in  the  Executive  Departments,  to  the  Appropriations 
Committees,  and  to  the  legislative  committees  having  jurisdiction  over  legisla¬ 
tion  relating  to  the  operations  of  the  respective  agencies,  of  the  two  Houses. 


Exhibit  No.  7 

[House  of  Representatives,  66th  Cong.,  2d  sess.  Doc.  No.  805]) 

Message  From  the  President  of  the  United  States,  Returning  to  the  House 
of  Representatives,  Without  Approval,  House  Bill  9783,  “An  Act  To  Pro¬ 
vide  a  National  Budget  System,  an  Independent  Audit  of  Government 
Accounts,  and  for  Other  Purposes,”  and  Stating  Certain  Objections 
Thereto. 

June  4,  1920. — Referred  to  the  Select  Committee  on  Budget  and  ordered  to  be  printed 
To  the  House  of  Representatives  : 

I  am  returning  without  my  signature  H.R.  9783,  “An  Act  to  provide  a  national 
budget  system,  an  independent  audit  of  Government  accounts,  and  for  other 
purposes.”  I  do  this  with  the  greatest  regret.  I  am  in  entire  sympathy  with 
the  objects  of  this  bill  and  would  gladly  approve  it  but  for  the  fact  that  I  regard 
one  of  the  provisions  contained  in  section  303  as  unconstitutional.  This  is  the 
provision  to  the  effect  that  the  comptroller  general  and  the  assistant  comptroller 
general,  who  are  to  be  appointed  by  the  President  with  the  advice  and  consent 
of  the  Senate,  may  be  removed  at  any  time  by  a  concurrent  resolution  of  Con¬ 
gress  after  notice  and  hearing,  when,  in  their  judgment,  the  comptroller  general 
or  assistant  comptroller  general  is  incapacitated  or  inefficient,  or  has  been  guilty 
of  neglect  of  duty,  or  of  malfeasance  in  office,  or  of  any  felony  or  conduct  in¬ 
volving  moral  turpitude,  and  for  no  other  cause  and  in  no  other  manner  except 
by  impeachment.  The  effect  of  this  is  to  prevent  the  removal  of  these  officers 
for  any  cause  except  either  by  impeachment  or  a  concurrent  resolution  of  Con¬ 
trols  It  has,  I  think,  always  been  the  accepted  construction  of  the  Constitu¬ 
tion  that  the  power  to  appoint  officers  of  this  kind  carries  with  it,  as  an  incident, 
the  power  to  remove.  I  am  convinced  that  the  Congress  is  without  constitutional 
POWer  to  limit  the  appointing  power  and  its  incident,  the  power  of  removal  de¬ 
rived  from  the  Constitution.  ' 

The  section  referred  to  not  only  forbids  the  Executive  to  remove  these  officers 
but  undertakes  to  empower  the  Congress  by  a  concurrent  resolution  to  remove 
an  officer  appointed  by  the  President  with  the  advice  and  consent  of  the  Senate. 

I  can  And  in  the  Constitution  no  warrant  for  the  exercise  of  this  power  by  the 
Congress.  There  is  certainly  no  express  authority  conferred  and  I  am  unable  to 
see  that  authority  for  the  exercise  of  this  power  is  implied  in  any  express  grant 
of  power.  On  the  contrary,  I  think  its  exercise  is  clearly  negatived  by  section  2 
of  Article  II.  That  section,  after  providing  that  certain  enumerated  officers  and 
all  officers  whose  appointments  are  not  otherwise  provided  for  shall  be  appointed 
by  the  President  with  the  advice  and  consent  of  the  Senate,  provides  that  the 
Congress  may  by  law  vest  the  appointment  of  such  inferior  officers  as  they  think 
proper  in  the  President  alone,  in  the  courts  of  law,  or  in  the  heads  of  department. 
It  would  have  been  within  the  constitutional  power  of  the  Congress,  in  creating 
these  offices,  to  have  vested  the  power  of  appointment  in  the  President  alone,  in 
the  President  with  the  advice  and  consent  of  the  Senate,  or  even  in  the  head  of  a 
department.  Regarding  as  I  do  the  power  of  removal  from  office  as  an  essential 
incident  to  the  appointing  power,  I  can  not  escape  the  conclusion  that  the  vesting 
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of  this  power  of  removal  in  the  Congress  is  unconstitutional  and  therefore  I  am 

unable  to  approve  the  bill.  ,  .  . 

I  am  returning  the  bill  at  the  earliest  possible  moment  with  the  hope  that  the 

Congress  may  find  time  before  adjournment  to  remedy  this  defect. 

Woodrow  Wilson. 

The  White  House,  June  4, 1920. 


Exhibit  No.  8 


B-133042 


Comptroller  General  of  the  United  States, 

Washington ,  June  IS,  1958. 


The  Honorable  the  Secretary  of  the  Air  Force. 

Dear  Mr.  Secretary:  The  Defense  Accounting  and  Auditing  Division  of  this 
Office  has  begun  a  review  of  the  research  and  development  program  of  the  Air 
Force.  The  basic  objective  of  this  review  is  to  evaluate  the  effectiveness  of  Air 
Force  policies,  procedures,  and  management  as  they  pertain  to  research  and 

development  activities. 

In  order  to  obtain  a  comprehensive  understanding  of  the  research  and  develop¬ 
ment  activities,  we  have  met  with  the  Assistant  Secretary  (Research  and  Devel¬ 
opment)  ;  the  Deputy  Chief  of  Staff,  Development ;  the  Commander,  Air  Research 
and  Development  Center;  and  with  members  of  their  staffs.  We  have  selected 
the  ballistic  missiles  program  for  our  initial  review  in  the  research  and  develop¬ 
ment  field  and  our  representatives  are  presently  at  the  Ballistic  Missiles  Division 
in  Inglewood,  Calif. 

We  understand  that  a  report  was  recently  prepared  by  the  Inspector  General 
covering  a  “Survey  of  Management  of  the  Ballistic  Missiles  Program.”  In  view 
of  our  current  survey  in  the  management  aspects  of  the  ballistic  missiles  pro¬ 
gram,  we  believe  it  would  be  mutually  advantageous  for  our  representatives  to 
review  this  report  and  thereby  minimize  the  duplication  of  work  performed  by 
the  In sj lector  General’s  staff. 

Your  cooperation  is  requested  in  providing  a  copy  of  the  Inspector  General’s 
report  on  the  Survey  of  Management  of  the  Ballistic  Missiles  Program,  covering 
the  period  January  14  to  February  21,  1958,  to  the  Defense  Accounting  and 
Auditing  Division  of  this  Office  for  use  in  connection  with  their  current  review 
at  the  Ballistic  Missiles  Division.  Mr.  Harold  H.  Rubin,  Assistant  Director, 
Defense  Accounting  and  Auditing  Division,  may  be  contacted  to  arrange  for 
receipt  of  this  reiK>rt. 


Sincerely  yours, 


Joseph  Campbell, 


Comptroller  General  of  the  United  States. 


Exhibit  No.  9 

Department  of  the  Air  Force, 

Office  of  the  Secretary, 

Washington ,  July  SO,  1958. 

B-133042 

The  Honorable  the  Comptroller  General. 

Dear  Mr.  Comptroller  General;  Reference  is  made  to  your  letter  of  June  13, 
1958  (file  No.  B-133042),  in  which  you  requested  that  a  copy  of  a  report  prepared 
by  the  Inspector  General  of  the  Air  Force  titled  “Survey  of  Management  of  the 
Ballistic  Missiles  Program”  be  furnished  to  your  office. 

As  you  know,  Inspector  General’s  reports  are  prepared  solely  for  the  use  of 
responsible  officials  within  the  Department  of  the  Air  Force.  It  is  of  the  utmost 
importance  that  the  Military  Department  have  the  benefit  of  an  inspection  service 
which  is  capable  of  stem,  impartial  analysis  of  the  effectiveness  and  efficiency  of 
its  operations.  I  firmly  believe  that  the  goal  of  objective  self-criticism  can  be 
attained  only  if  the  Inspector  General’s  organization  has  the  assurance  that  its 
reports  will,  without  exception,  be  kept  within  this  Department. 

In  addition,  the  report  which  you  requested  is  a  report  concerning  the  internal 
management  ©#  thlfl  Department,  and  it  was  prepared  solely  for  the  benefit  and 
uae  of  thmm  officer#  ana  employee*  of  thin  Department  who  are  responsible  for 
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its  administration.  The  release  of  such  reports  to  persons  outside  the  Denart 
Department  6  8  CffeCt  ou  the  effeetive  administration  of  the 

awaaa.?a£73 

that  a  summary  of  the  findings  of  fact  contained  ioThe  lnsncI  tor 

able  in  the  nea? Tutur"'1  f°rWarde<1  to  your  offlce'  This  summary  should  be  avail- 
Sincerely  yours, 

James  H.  Douglas. 


m 


Exhibit  No.  10 

-  ^ 

Department  of  the  Air  Force, 

Office  of  the  Secretary, 

Th*  H.noroKi  W a8hin0^on,  August  IS,  1958. 

The  Honorable  the  Comptroller  General  of  the  United  States 

-  *-  * 

SS5*  “  «-  "■»”*■ ™‘ •  ““»> 

Sincerely  yours, 

_ _  James  H.  Douglas. 


Exhibit  No.  11 

Comptroller  General  of  the  United  States, 

B-l 07306  W ashinffton,  September  10, 1958. 

R-134192 

The  Honorable  the  Secretary  of  the  Air  Force. 

»  !^s%s«s  z  sv*1"8  "“,i  *  «*  »<  * 

«kkss  lirisSar^ — “ ««■= 

. —»  «•  x&s’s&s 

of  i  hi.  matter  we  ,  “  S  P? Xl  „  PT^86'  Because  of  the  seriousness 
the  Secretary  of  Defense  of  your  decision  wl  congressIonal  committees  and 

Sincerely  yours, 


Enclosure. 


Joseph  Campbell, 

C  omPt roller  General  of  the  United  States . 


Comptroller  General  of  the  United  States, 
B-107366  Washington,  September  10, 1958. 

B-134192 

Hon.  John  L.  McClellan, 

O'™"*”™  on  Government  Operations,  U.S.  Senate. 

records  o/the1  D^rtment^of  Defense  ?ndaS*m  .^'oun*ing  0fflce  acces»  to 
ceived  extensive  consideration  hv  onZZ  an<f  th?  imIlfcaiT  departments  has  re- 
The  matter  T, the  Pft8t' 

appropriate  committees  of  Congress  any  cas jTnvo^lng  a  rKlV^?  exe^u* 
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tive  agency  to  furnish,  or  unnecessary  delay  in  furnishing,  pertinent  informa- 
tion  or  documentation. 

We  have  recently  been  refused  access  to  an  Air  Force  report.  The  facts  are 
as  follows : 

On  June  13,  1958,  we  requested  the  Secretary  of  the  Air  Force  to  make  avail¬ 
able  a  copy  of  the  Air  Force  inspector  general’s  report  covering  a  “Survey  of 
Management  of  the  Ballistic  Missiles  Program.”  The  Defense  Accounting  and 
Auditing  Division  of  this  Office  had  previously  begun  a  review  of  the  administra¬ 
tive  conduct  and  management  of  various  Air  Force  activities  under  its  research 
and  development  programs.  Activities  under  the  ballistic  missiles  program  had 
been  selected  for  initial  study  and,  consequently,  we  asked  to  review  the  in¬ 
spector  general’s  report. 

No  1  espouse  to  our  request  was  received.  Therefore  we  sent  a  followup  letter 
to  the  Secretary  of  the  Air  Force  on  July  16,  1958,  requesting  information  as  to 
when  the  inspector  general’s  report  would  be  available. 

In  reply  dated  July  30,  1958,  copy  enclosed,  the  Secretary  of  the  Air  Force 
stated  that  inspector  general’s  reports  are  prepared  solely  for  the  use  of  re¬ 
sponsible  officials  within  the  Department  of  the  Air  Force.  He  pointed  out 
that  the  report  which  we  had  requested  concerns  the  internal  management  of 
the  Air  Force  and  stated  that  release  of  such  reports  to  persons  outside  the 
Department  would  have  a  serious  adverse  effect  on  the  effective  administration 
of  the  Department.  He  concluded  that  “the  public  interest  would  best  be  served 
by  not  releasing  the  report  *  *  The  Secretary  advised,  however,  that  a  sum¬ 
mary  of  the  findings  of  the  facts  contained  in  the  inspector  general’s  report 
would  be  prepared  and  forwarded  to  this  Office. 

On  August  13,  1958,  60  days  after  our  request,  a  summary  of  the  inspector 
general  s  report  was  forwarded  to  this  office.  The  summary  report  consists 
of  a  list  of  general  conclusions  in  various  areas  of  management  and  organiza¬ 
tion,  budgeting  and  funding,  procurement  and  contractual  relationships.  The 
summary  does  not  include  specific  data  on  the  operating  conditions  and  man¬ 
agement  controls  or  a  summary  of  the  factual  information  on  which  the  con¬ 
clusions  are  based. 

The  Secretary  of  the  Air  Force  characterizes  inspector  general  reports  as 
fulfilling  a  need  for  “stern,  impartial,  analysis  of  the  effectiveness  and  effi¬ 
ciency  of  its  (the  military  department’s]  operations.”  The  “Survey  of  Man¬ 
agement  of  the  Ballistic  Missiles  Program”  was  directed  to  determining  the 
effectiveness  and  efficiency  of  various  activities  under  the  ballistic  mlitiilea  pro¬ 
gram.  it  included  appraisals  of  such  activities  as  buying  and  contract  adminis¬ 
tration,  procedures  for  furnishing  Government-owned  facilities  to  contractors, 
administration  of  commercial  leases,  purchasing  practices  of  Government  eon- 

tractors,  and  many  other  subjects  of  a  general  administrative  nature  SI . .  « *i 

to  highly  specialized  scientific  or  technical  matters. 

The  effectiveness  and  economy  of  th©  foregoing  activities  art  Clearly  0' 
terest  and  concern  to  the  General  Accounting  Office  In  the  performance  (D  >t0 
statutory  responsibilities.  The  legislative  history  of  the  Budget  and  A0O0ttftti« 
Act  of  1921  made  it  clear  that  our  examination  of  “all  matters  relating  to  the 
receipt,  disbursement,  and  application  of  public  funds”  m  provided  in  section 
312(a)  contemplated  that  we  would  consider  and  report  on  the  economy,  effi¬ 
ciency  and  effectiveness  of  agency  activities.  See  also  section  206  of  the  Legie* 
lative  Reorganization  Act  of  1946  which  authorizes  and  directs  the  Comptroller 
General  to  make  an  expenditure  analysis  of  each  agency  in  the  executive  branch 
of  the  Government  which,  in  the  opinion  of  the  Comptroller  General,  will  enable 
the  Congress  to  determine  whether  public  funds  have  been  economically  and 
effectively  administered  and  expended.  In  order  to  carry  out  such  work,  section 
313  of  the  1921  act  provides : 

“All  departments  and  establishments  shall  furnish  to  the  Comptroller  General 
such  information  regarding  the  powers,  duties,  activities,  organization,  financial 
transactions,  and  methods  of  business  of  their  respective  offices  as  he  may  from 
time  to  time  require  of  them ;  and  the  Comptroller  General,  or  any  of  his  assist¬ 
ants  or  employees,  when  duly  authorized  by  him,  shall,  for  the  purpose  of  secur¬ 
ing  such  information,  have  access  to  and  the  right  to  examine  any  books,  docu¬ 
ments,  papers,  or  records  of  any  such  department  or  establishment  *  *  *  ” 

The  inspector  general’s  reports  of  the  type  here  involved  are  clearly  sub¬ 
ject  to  review  by  this  Office.  * 

The  Secretary  refers  to  the  restriction  of  inspector  general  reports  to  the  use 
of  Air  Force  officials  only  and  to  the  need  of  such  restriction  in  order  to  attain 
the  objective  of  self-criticism.  We  firmly  believe  in  the  need  for  internal  re¬ 
views.  They  ire  the  method  by  which  mi  liftmen t  keeps  itself  informed  on  the 
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shoul^take* vigorous1  correctlveTcfion  Senol'  f,®*?41™  »“«*»«* 

developed  to  the  individuals  ^  deparCent  re^"  f^Ctin»  the  information 
examination.  Such  information  is  of  resPansible  {<ir  the  activity  under 

levels  and  to  other  responsible  officials  havina-^^io11?  t0  higher  administrative 
in  the  subject.  omciais  having  a  legitimate  interest  or  concern 

bara^Snslwr11!"1 “aKmK^anflaxi^  C°£di4110ns  by  those 

ments.  The  denial  by  anv  official  v  in  effecting  improve- 

its  internal  reviews  to  any  higher  autho^in^’?1  °f  A'lfor“'ation  developed  in 
cerned  either  hampers  any  exKl  re^Jw  or  La"y  otbeV,fflelal  Properly  con- 
effectiveness  and  efficiency  of  Ihe  ac tUdtTes  ™  consideration  of  the 

costs  in  making  similar  reviews.  This'  is  in'  it.seif ^^eSS1.tatf.«  a  duplication  of 
taxpayers’  money.  nis  1  n  lthelf  an  unjustifiable  waste  of  the 

the'reportK°  resld tl ng ' ^from*’ p, terna^re views  ^f^'d' ' *■'  * j4!®9  With°ut  access  to 
activities  made  by  inspector  general  °f  fK,mmistrutive  practices  and 

survey  teams.  The  congressional  policy  is  set  forth  ’in®”  ather  management 
Accounting  and  Auditing  ah-  nf  iqka  «  u-  ^  fort*1  ln  section  111(d)  of  the 

directed,  among  other  thfngs,  to^eterminin^the'^168  that  our  audlt  win  he 
ternal  financial  control  over  operations  A  Ko  nfL  a,if!l,acy  of  tb«  agencies’  in- 
which  has  been  denied  us  represent  into™  ,1  ’  th  ubje<'ts  covered  in  the  report 
clearly  a  part  of  ‘Internal udtt  and which  are 
counting  and  Auditing  Act  nf  iokn  nt °  within  section  117(a)  of  the  Ac- 

by  the  Comptroller  General  In  the  conduct  ^^iflca1^  required  to  be  considered 
factual  data  should  not  be  withheld  or  s  hll^r  ai,dlt8\  Such  information  and 
official  documents,  papers  w  £££&£  t0  pro<1‘ednres  designed  to  screen 

Accounting  Office.  S  before  being  lnade  available  to  the  General 

Armed  ^^^.‘^“s^Se'lfate  and’tlfthp0  h*?  chairi?an  of  the  Committee  on 
Services,  Committee  on  Government  Ooera  tln^ a °f  J*®  .Cornmlttee  on  Armed 
6,  Committee  on  Armed  Services  and  thU  H'e  ’Speclal  Subcommittee  No. 

committee.  Committee  on ^  Goverament^ ^oSions°HnnmeDtrISformatl,>n  Sab- 
We  are  advising  the  Secretary  of  OefensTand  lh«  ?  of  Representatives, 
that  we  are  unable  to  properly  discharge ««r  .S  e4ary  of  the  Air  Force 
reports  are  denied  to  our  representative  in  tL  !l  .tory  responsibilities  if  these 
Sincerely  yours,  Ves  ln  the  Performance  of  our  audits. 

TT _ _  . 


Joseph  Campbell, 


Comptroller  General  of  the  United  States. 
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Exhibit  No.  12 


[Public  Law  784— 81st  Congress] 

[Chapter  946 — 2d  Session] 

[H.  R.  9038] 

AN  ACT 

To,a'dh.orizo.tbe  President  to  determine  the  form  of  the  national  budget  and  of 
.®5a„^e.ntal  esi"nates,  to  modernize  and  simplify  governmental  accounting 
and  auditing  methods  and  procedures,  and  for  other  purposes. 

ttB4  j  enacted  by  the  Senate  and  House  of  Representatives  of  the 
United  States  of  America  in  Congress  assembled ,  That  this  Act  may 
be  cited  as  the  Budget  and  Accounting  Procedures  Act  of  1950”. 

TITLE  I— BUDGETING  AND  ACCOUNTING 


Part  I — Budgeting 

Section  2  of  the  Budget  and  Accounting  Act,  1921  (42 
«rri  '  ’ ls  a^nen(le(i  by  adding  at  the  end  thereof  the  following : 

1  he  term  appropriations’  includes,  in  appropriate  context,  funds 
and  authorizations  to  create  obligations  by  contract  in  advance  of 

appropriations,  or  any  other  authority  making  funds  available  for 
obligation  or  expenditure. 5 

SK/oni  (  ti  Section  2°1  of  such  Act  is  amended  to  read  as  follows : 

ru  T1'  yhe  \  reside,nt  slia!1  transmit  to  Congress  during  the  first 
hlteen  days  of  each  regular  session,  the  Budget,  which  shall  set  forth 

his  Budget  message,  summary  data  and  text,  and  supporting  detail, 
may  determine—  S°  °rt  1  U1  SUcb  *orra  and  deta'l  as  the  President 

“(al  functions  and  activities  of  the  Government; 

(b)  any  other  desirable  classifications  of  data;  > 

“(d).  est&iated  expand’itum and  prppoud  . . .  - 

essary  in  his  judgment  for  the  support  of  Lhs  <  I  svaramoat  (<•<  il,o 
ensuing  fiscal  year,  except  that  artimatad  ,m.l  ...  . . 

posed  appropriations  for  such  year  for  the  legislative  I . I,  „i 

the  Government  and  the  Supreme  Court  of  the  United  Stat  <  i»at.:,  1 1  • 
be  transmitted  to  the  President  on  or  before  October  18  of  each 
snail  be  included  by  liim  in  (lie  Budget  without  revision  i 
(e)  estimated  receipts  of  the  Government  during  the  ensuing 
fiscal  year,  under  (1 )  laws  existing  at  the  time  the  Budget  is  tram* 

ha  the  Bud  ^  ^  im<  er  ^ie  revenue- proposals,  if  any,  contained 

"  (i)  actual  appropriations,  expenditures,  and  receipts  of  the 
Lovernment  during  the  last  completed  fiscal  year; 

(g)  estimated  expenditures  and  receipts,  and  actual  or  pro¬ 
posed  appropriations  of  the  Government  during  the  fiscal  year 
m  progress;  J 

“(h)  balanced  statements  of  (1)  the  condition  of  the  Treasury 
at  the  endol  the  last  completed  fiscal  year,  (2)  the  estimated  con- 


